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MONTESQUIEU. 


By Atronso H. pi FArINI. 


MIDST the grand galaxy of splendid 
geniuses who illustrated the eigh- 
teenth century, stands pre-eminent Charles 
de Secondat, Baron de Montesquieu. Born 
at the chateau of La Bréde, near Bordeaux, 
on the 18th of January, 1689, his early 
talents bespoke for him a great and learned 
career. His father destined him for the 
magistracy, and indeed, the earlier years of 
his life were spent in that capacity. Upon 
the death of his paternal uncle, who was 
president @ mortier of the Parliament of 
Bordeaux, he left his fortune and his 
office to M. de Montesquieu. During his 
brief incumbency in this office he was the 
author of many acts which merited both the 
recognition and applause of his countrymen. 
In 1716 he was admitted a member of the 
then infant Academy of Bordeaux, and lent 
his efforts to diverting that society from the 
study of the polite arts, which can seldom 
be cultivated to advantage outside the capi- 
ital, to the more useful study of the natural 
sciences. 

But the functions of the magistracy soon 
proved too limited and confining to the 
broad genius of Montesquieu, which longed 
to deploy itself in the wider realm of letters. 
Thus in 1721, when he was but thirty-two 
years of age, he published his first and one 
of his most celebrated works, entitled 
“Lettres Persannes,” or “ Persian Letters.” 
In these he absents himself in mind from 
his country to return in the character of a 
Persian noble travelling in the Occident for 
the purpose of studying the customs, man- 
ners, and laws of its peoples. These letters 
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are full of sprightliness and energy, often 
teeming with lively wit, and still oftener 
with biting satire, especially when he attacks 
some of the old social idols of western 
Europe in general, and of France in par- 
ticular. His severe strictures upon many 
practices of the Christian Church caused 
him at first to refuse to acknowledge him- 
self the author of the “ Lettres Persannes,” 
though afterward, when he became a can- 
didate for the seat in the French Academy 
made vacant by the death of M. de Sacy, 
and the identity of their authorship was dis- 
covered, he confessed to Cardinal Fleury, 
the then prime minister, that they contained 
nothing he was ashamed of. He was ac- 
cordingly received into the Academy on 
Jan. 24, 1728, — the more deserving of that 
high honor, since he had lately quitted a 
lucrative employment that he might follow 
the bent of his genius and devote himself 
entirely to letters. 

A few months after this event, for the 
further improvement of his knowledge, he 
set out on his travels accompanied by his 
intimate friend Lord Waldegrave, ambassa- 
dor from England to the Court of Vienna. 
It was in the latter place that he met and 
conversed with the celebrated Prince Eugene, 
who, after having humbled the Gallic and 
Ottoman pride, lived here in time of peace 
without pomp, a lover and promoter of let- 
ters. After having visited the fertile valleys 
of Hungary and acquainted himself thor- 
oughly with that brave and generous people, 
he directed his steps to Italy. At Venice 
he met, in his decline, the famous Law 
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author, and promoter of the celebrated “ Sys- 
tem,” which had but a short time previous 
bouleversed the finances of Europe. It was 
also here that he met the famous Count 
Bonneval, who told him the story of his ex- 
traordinary life. 

From Venice he went to Rome. In this 
famous capital he viewed the wonders of 
antiquity with a philosophic eye, and al- 
though he had made no particular study of 
the polite arts, the good taste and expression 
of his remarks as he stood before the cele- 
brated triumphs of a Raphael, a Titian, and 
a Michael Angelo, at once evinced the fact 
that his mind belonged to the aristocracy of 
Genius. But more interested in the conver- 
sation of great men than in the admiration 
of the wonders of art, he hastened to enter 
into intimate relations with Cardinal Polig- 
nac, ambassador from France to the Holy 
See, and Cardinal Corsini, afterward Pope 
Clement XII., two of the most learned men 
of the age. Leaving Italy, he passed into 
Switzerland, where he remained some time 
carefully examining the institutions of that 
ancient and free Republic. Going down the 
Rhine, he next landed in Holland, the then 
commercial mart of Europe, and rival of the 
“ Mistress of the Seas.” The studies which 
he seriously began here of the “laws in their 
relation to commerce” he perfected when 
later on he crossed over into England. In 
England he was the admiration of both 
philosophers and statesmen, and had often 
the honor to wait on that generous protec- 
tress of the /#teratz, Queen Caroline, who 
cultivated philosophy on the throne, and 
whose keen instinct for men of genius at 
once gave her a just relish for the conversa- 
tion of M. de Montesquieu. By these means 
he acquired a perfect knowledge of the Eng- 
lish system of government. This kingdom, 
which glories so much in its laws, was to 
M. de Montesquieu what in other times the 
isle of Crete had been to Lycurgus, a school 
where he improved in knowledge without 
accepting the whole. 

Thus, having visited the most civilized and 








polished peoples of Europe, and having made 
the personal acquaintance of the greatest 
and most learned men of the age, he retired 
to his seat at La Bréde, where during two 
years he gave the finishing touches to his 
learned disquisition on the Roman people: 
“‘Considérations sur les Causes de la Gran- 
deur des Romains et de leur Décadence,” 
which appeared in 1733, — wonderful work 
which will live and be studied as long as the 
philosophy of history shall continue to arrest 
the attention of great minds. 

But all these travels and literary labors 
were but the prelude to the great work which 
the genius of Montesquieu meditated, and 
for which he had during a lifetime been 
gathering materials ; namely, his most cele- 
brated work, his monument, in fine, “ L’Es- 


| prit des Lois,” to the arrangement of which 


he consecrated upward of twenty years. 
Of this great work, he himself says, that 
should it meet with success, he would owe 
it to the majesty of the subject; and when 
he contemplates what so many great men of 
France, England, and Germany have said 
before him, he confesses himself lost in 
admiration, though not in courage, for we 
hear him exclaim with Correggio, ‘‘ Io anche 
son pittore!” 

Of the “ Spirit of Laws,” it may be truly 
said that there is no question of public mo- 
rality, politics, or statecraft with which it 
does not thoroughly deal. The learned 
author first treats of the laws in general, 
after which he proceeds to discourse upon 
the three principal forms of government, the 
republican, the monarchical, and the des- 
potic, showing the mainspring by which 
each one is moved. He next enters into the 
laws derived from and governing these three 
principal forms of government. He leaves 
no subject regarding the laws untouched or 
problem unresolved. He handles the great 
questions involving the law in all its branches 
with the pen of a master. Now he quotes 
from Tacitus in his ‘‘ De Moribus Germano- 
rum,” or Plutarch in his “Lives,” to bear 
him out; now he calls upon the deep medi- 
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tations of Plato in his “ Republica,” or Aris- 
totle in his “ Politica,’ to sustain his 
philosophical conclusions; again we see 
him travelling with Du Halde to Tartary or 
to China to carry a rejected principle or 
bring back a comparison; again he invokes 
the civilizations of the Antilles, of Mexico, 
or of Peru. He argues with Justinian, he 
reasons with Theodosius, he quotes Cicero 
and Cezesar, revels in Baumanoir, and refutes 
Dubos. The great triumphs and stupendous 
calamities of history are all familiar to him, 
and they, too, have their spirit as well as 
their laws. He is the witness of the up- 
heavals of nations, the transmigrations and 
settlement of peoples; and to these, as well, 
his mighty genius gives laws and determines 
becoming bounds. The nice questions of 
commerce, together with the subtle intri- 
cacies of finance, are in the “ Spirit of Laws” 
all happily resolved. Everything of moment 
which the philosophers have said, he quotes 
and embellishes with his own deep lucubra- 
tions, so that his illustrious work becomes a 
grand panorama of the law, unique in its style, 
plenary in the information it conveys, — peren- 
nial source at which the student may drink, 
would he know the spirit which animates 
peoples and the laws which govern them. 
The great philosopher-jurist thus lived to 
execute the plan and merit the title which 
his early ambition coveted, — title the highest 
and noblest that human being can possess, 
that of legislator of the nations. The publi- 
cation of the first edition of the “Spirit of 
Laws” filled the world of letters with the 
glory of Montesquieu; philosophers did him 
homage; statesmen courted him; France 





exalted him ; the King of Sardinia, one of 
the most learned sovereigns of his time, con- 
fessed that the “ Spirit of Laws” had taught 
him how to govern; Voltaire said that the 
human race had lost its titles, but that the 
genius of Montesquieu had rediscovered and 
restored them ; and the English people, who 
had wished to claim him as their own, sent 
their most celebrated artist to strike a medal 
of him. 

Thus, after having lived the life of a phi- 
losopher and man of the world, he died, as 
people were wont to die in the seventeenth 
century, a good Christian, universally and 
sincerely regretted. When the priest who 
administered to him the last sacraments of 
Holy Church, suggested to him, “ Sir, you of 
course know how great God is,” he answered, 
“Yes; and I am aware, too, how little men 
are!’ — beautiful words, which at once be- 
speak the greatness of his soul and the sim- 
plicity of his faith. His death took place on 
the roth of February, 1755. Lord Chester- 
field said of him : — 


“His virtues did honor to human nature ; his 
writings, justice. A friend to mankind, he asserted 
their undoubted and inalienable rights and liber- 
ties, even in his own country, whose prejudice in 
matters of religion and government he had long 
lamented, and endeavored (not without some 
success) to remove. He well knew, and justly 
admired, the happy constitution of England, where 
fixed and known laws restrain monarchy from 
tyranny, and liberty from licentiousness. His 
works will illustrate his name, and survive him as 
long as right reason, moral obligation, and the true 
spirit of laws shall be understood, respected, and 
maintained.” 


1 SRE 
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THE FALSE PRIEST. 


By Irvinc Browne. 


N looking over a very beautiful recent edi- 
tion of “ The Vicar of Wakefield,” I was 
led to re-read some of the charming old story, 
and for the first time a suspicion dawned on 
me that “Goldy” was a little weak in his 
marriage law. Among “the odd little 
things” which the Squire employed Jenkin- 
son to do for him, he commissioned him to 
procure “a false license and a false priest,” 
in order to deceive Olivia by an appearance 
of a valid marriage ; but the crafty Jenkinson 
procured “a true license and a true priest,” 
and so the marriage was legal in spite of the 
bad Squire. It strikes me that Jenkinson 
went to unnecessary trouble and expense to 
“make an honest woman” of Olivia, for it 
seems that by the early English law the 
Squire would have been bound by the sham 
ceremony. Something however may depend 
on the period in which the author means to 
lay his scene. If before the enactment of 
Lord Hardwicke’s marriage act, in 1753, I 
should say that the sham ceremony was 
probably binding. If afterward, it may be 
doubtful, for that act pronounces void all 
marriages not celebrated in the presence of 
a person in holy orders. I use this guarded 
language because it is not entirely clear that 
at common law the presence of a person in 
holy orders was not essential to the validity of 
a marriage, and in such case the sham mar- 
riage must be void unless the courts will 
refuse to entertain the fraudulent husband’s 
contention on account of his infamy. 

It must be observed that the present ex- 
amination is as to a sham and false priest, 
without color of clerical authority or stand- 
ing, and not as to one who claims in good 
faith to be a priest, but of the regularity of 
whose office there is question made. There 
is a distinction recognized in favor of mar- 
riages celebrated by persons of the latter 
class. 








Although it is the popular belief, as evi- 
denced in novels and plays, that a marriage 
ceremony imposed on an innocent woman 
through the medium of a false priest and a 
sham license, by the contrivance of the sup- 
posed husband, does not bind the latter,! yet 
it is remarkable that there does not appear 
to be a single case of a judicial investigation 
of the point in the books of reports on the 
elementary treatises. It is a reasonable 
presumption that when such exhaustive and 
researchful authors as Bishop and Schouler 
have not a word to say of mock marriages, 
it is because there is no law on the subject. 
In addition, my own researches have resulted 
in nothing very definite. There are cases 
approaching the point, and cases from which 
strong inferences may be drawn, but the 


| exact point seems undecided. 


It must be conceded that by the ruling 
English authority of Queen v. Millis, 10 
Clark & Finnelly, 641, it is technically set- 


1 From the New York “ Tribune ” of a very recent date, 
I cut the following : — 


‘* About a year ago,”’ says a Brooklyn clergyman, ‘‘a woman 
who had been deceived by her lover by means of a ‘mock mar- 
riage,’ and who had discovered the fraud, came to me with her 
tale of woe and asked my advice. She was living with the man 
she supposed to be her husband, but believed that he was about 
to desert her. I thought the matter over, and told her to arrange 
a little party at her house and to invite me as a friend, but not as 


| a minister of the gospel, and at an opportune time propose to the 





lover that they show their friends how they were married ‘ in fun.’ 
She was a bright little woman, and carried out my instructions to 
the letter. The people in the house when I went there knew of 
the existing conditions, and readily entered into the scheme, 
prompted by curiosity to see how a ‘mock marriage’ was per- 
formed. I was pressed into service by the woman on the plea 
that I had a brother in the church. I took a Bible she provided, 
and married them fast, and made out the certificate in due form. 


| Then I had an interview with the man. He was very angry at 


first, but came around all right; and he and the little woman are 
now living together very happily. That isn’t the way most 
‘mock marriages’ end, but it would be a good way to do it.” 


The clergyman and the newspaper seem equally at sea 
as to what constitutes a valid marriage in the State of 
New York. As no ceremony is there required, the first 
marriage was perfectly valid; but if it were not, the sec- 
ond one was equally void and “ mock.” 
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tled that before Lord Hardwicke’s act the 
presence of a person in holy orders was nec- 
essary to constitute a valid marriage. Millis 
was indicted in Ireland for bigamy. His 
defence was that his first marriage was in- 
valid because it had been celebrated by a 
Presbyterian clergyman. The question was 
discussed at great length and with vast 
learning by counsel and by the law lords. 
The opinion of the common law judges, re- 
quested by the lords, was expressed by Chief- 
Justice Tyndal, and was unanimous against 
the validity of the marriage; and this was 
the opinion of Lyndhurst, Lord Chancellor 
of Abinger, Lord Chief Baron, and of Lord 
Cottenham ; while to the contrary was the 
opinion of Lords Brougham, Campbell, and 
Denman. It seems to me that the latter 
easily had the better of the argument ; and it 
seems a sufficient reason for thinking so, that 
otherwise every marriage of Jews and Quak- 
ers in England before 1753, was utterly void. 
It is amazing that the three learned lords 
should have adopted this view, which in- 
volved the disgrace of thousands of innocent 
families, based wholly upon an obscure 
reference to a statute of Edmund which re- 
quired the presence of a “‘mass priest,” and 
an ordinance supposed to have been adopted 
by the Council of Winchester, in 1076, pre- 
sided over by Archbishop Lanfranc, a Nor- 
man, called into England by William the 
Conqueror, that the benediction of a priest 
was essential to the validity of a marriage; 
supported by some scattering dicta and two 
ancient and obscurely and imperfectly re- 
ported cases. The robust sense of Campbell 
and Brougham, fortified by the learning of 
Holt, Blackstone; and Sir William Scott, and 
the opinions of Kenyon, Ellenborough, Sir 
William Scott, and Gibbs revolted at this 
narrow and inconvenient notion, Denman 
made the strong suggestion that “ nothing 
in the Old Testament requires the presence 
of a priest at a marriage; nothing in the 
New ;” and Brougham cited eleven ancient 
canonical writers, not one of whom claimed 
any such power for the church. It is highly 





probable that the early priests tried to com- 
pel parties intending marriage to pay tribute, 
spiritual and in money, to the church, to be 
enabled to make a contract of this kind; but 
the idea that the priesthood could impose 
that notion as a law upon the people in Eng- 
land is a remarkable exhibition of the nar- 
rowness of English judicial vision. 

But the most surprising part of this judg- 
ment is that it only took its form rather than 
the reverse on account of the way in which 
the question was put to the lords. Accord- 
ing to the rules of the House, the question 
was put “that the judgment be reversed,” 
and the rule being semper prasumitur pro 
negante, the judgment was affirmed by the 
equal division ; and thus, as Campbell says 
(Life of Lyndhurst), “a judgment passed by 
which hundreds of marriages, the validity of 
which had not been doubted, were nullified, 
and thousands of children were bastardized.” 
Campbell entered a formal protest, and the 
decision led to the enactment of the Dissent- 
ers’ marriage, which patched up the old matr- 
riages. ‘The measure was strongly op- 
posed,” says Campbell (Life of Campbell), 
‘by the Irish primate and several of the or- 
dinary supporters of the government.” ! 

It is in this celebrated case that I find the 
only absolutely direct judicial expression 
concerning the precise subject in hand, and 
it did not amount to more than an oditer 
dictum. 

Mr. Kindersley, arguing that a religious 
ceremony was necessary to a valid marriage 
at common law, said : — 


“ And did not the customs of the people show 
that? What but that occasioned the Fleet mar- 
riages and the marriages of May Fair? and what 
made the writers of plays and novels always de- 
scribe marriages as taking place before a priest, if 
a mere contract per verba de presenti was sufficient 
to constitute marriage?” 


To which Lord Campbell replied in his 
opinion :— 


1 For excellent accounts of this case, see also Snyder’s 
“Great Opinions by Great Judges,” p. 425. 
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“Here I must observe how little weight is to be 
givén to what was gravely relied upon at the bar, 
the prevailing belief among mankind of the neces- 
sity of the presence of a priest at a valid marriage, 
as evinced by novelists and dramatists: for it will 
be found that these expounders of the law always 
make a marriage by a sham parson void, contrary 
to the opinion of Lord Stowell and the canonists ; 
and they give validity to marriages in masquerade, 
when the parties were entirely mistaken as to the 
persons with whom they are united; marriages 
which would hardly be supported in the Ecclesias- 
tical Court, in a suit of jactitation, or for restitution 
of conjugal rights.” 


Lord Campbell also observed : — 


“What if the person who officiates as a priest, 
and is believed by the parties to be so, is no priest, 
and has never received orders of any kind? Mr. 
Pemberton admitted at the bar, as according to 
the authorities he was bound to do, that the mar- 
riage would be valid. Lord Stowell repeatedly 
expressed an opinion to this effect; and it turns 
out that in the instance of a pseudo parson, who 
about twenty years ago officiated as curate of St. 
Martin’s-in-the-Fields, and during that time mar- 
ried many couples, upon the discovery of his being 
an impostor, which became a matter of great noto- 
riety, no act of parliament passed to give validity 
to the marriages which he had solemnized ; which 
could only have arisen from the government of the 
day being convinced, after the best advice, that in 
themselves they were valid. . . . The proposition 
must now be changed ” (to this) “that there must 
be one believed by the parties to be a priest in 
apostolical orders; and a marriage by a layman 
may be good. There is a good marriage by a lay- 
man from the mistake of the parties, who thought 
that he was a priest with power to marry them.” 

“ Lord Stowell has referred to the marriage be- 
tween the first parents of mankind ; and looking 
to a more modern case, which would be deter- 
mined by the common law of England, I pre- 
sume the learned judges would not doubt that in 
the recent settlement of Pitcairn’s Island the de- 
scendants of the mutineers of the ‘ Bounty’ might 
lawfully have contracted marriage before they had 
been visited by a clergyman in episcopal orders.” 


Mr. Pemberton, arguing in the Millis case, 
asked, why should parties have “‘ got men to 





| 
| 
| 
| 
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assume the habit of priests, who were not 
priests, if the marriage would have been 
perfectly valid” without a priest ? To which 
Lord Campbell immediately answered, to 
avoid the danger of ecclesiastical censure. 
Mr. Pemberton also admitted “that if the 
party went to a minister of another sect, and 
represented himself as belonging to that sect, 
and his representation was believed by the 
woman,” the marriage would be good, “for 
the proceeding would otherwise be a fraud.” 

The decision in Queen v. Millis had the 
effect of reversing the doctrine laid down by 
that most famous of authorities on mafriage 
law, Sir William Scott, in the very celebrated 
case of Dalrymple v. Dalrymple, 2 Hag. 
Cons. It is worthy of note at this point, 
that the Supreme Court of the United States 
were equally divided in opinion on the same 
question, in Jewell v. Jewell, 1 How. 219; 
but the subject was passed without any re- 
ported opinions, the case being decided on 
other grounds. 

It will now be well to glance at the few 
English decisions which to any extent ap- 
proach the precise point in question. 

In Weld v. Chamberlaine, 2 Shower [300], 
Pemberton, C. J., was “inclined to think” 
that a marriage before a parson, ejected in 
1663, was valid, though no ring was used, 
“there being words of contract de presenti 
repeated after a parson in orders; but upon 
the importunity of counsel a case was to be 
made thereof.” 

In Catterrall v. Catterall, 1 Rob. Ec. 580, 
Dr. Lushington held that a marriage cele- 
brated in New South Wales by a Presbyte- 
rian clergyman was valid under English law, 
although the statute of England required the 
presence of a priest in orders of the English 
established church. 

In Catherwood v. Caslon, 13 M. & W. 
261 (1844), it was held that a marriage be- 
tween English subjects, celebrated according 
to the rites of the church of England, but 
not in the presence of a priest in holy orders, 
is invalid at the common law. This was a 
marriage celebrated by an American mis- 
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sionary at the English consulate in Sidon, 
Syria. 

In Beamish v. Beamish, 9 H. L. Cas. 274 
(1861), the same doctrine was held on the 
strength of Queen v. Millis, Campbell, Lord 
Chancellor, hithself conceding it to have been 
established by that case “that there could 
never have been a valid marriage in England 
before the Reformation without the presence 
of a priest episcopally ordained, or after- 
wards without the presence of a priest or of 
a deacon.” The point of the decision was 
that the priesi could not marry himself ; the 
priest must be a third party, as a witness, 
and as having power to forbear to celebrate 
the marriage if proper objection should be 
made. 

In Hawke v. Corri, 2 Hag. Cons. 280, a 
suit for jactitation of marriage, Sir William 
Scott said :— 


“How the case may be, m a moral point of 
view, if it should prove that the person who solem- 
nized the marriage was not a clergyman, and the 
paper not a license, to the knowledge of the party 
who held them out as such, no reasonable man 
can doubt. What it may be in legal consideration, 
it is not necessary for me to answer at present ; 
but I am not quite prepared to say that a marriage 
contracted under such circumstances would neces- 
sarily be pronounced null and void. . . . No case 
has been cited to me, in which it has been proved 
or has been laid down that an innocent woman, so 
imposed upon, would not be entitled to the com- 
plete protection of the law. . . . But if the facts 
were simply these, that being a young unmarried 
woman, she was imposed upon by a pretended 
clergyman, and a supposititious license, the matter 
might perhaps be deemed an arguable point, 
whether a marriage, had under such an atrocious 
imposition practised upon her, might not bind the 
guilty artificer of such fraud. It seems to be a 
generally accredited opinion that if a marriage is 
had by the ministration of a person in the church, 
who is ostensibly in holy orders, and is not known 
or suspected by the parties to be otherwise, such 
marriage shall be supported. Parties who come 
to be married are not expected to ask for a sight 
of the minister’s letters of orders, and if they saw 
them, could not be expected to inquire into their 





| justice of the peace, was valid. 


authenticity. . . . And even if this special license 
were false, it might perhaps be considered by some 
as an arguable point, whether the same principle, 
which in favor of innocent parties supports the 
acts of a pretended clergyman, might not be in- 
voked to uphold the authority of a supposititious 
instrument of license obtruded upon a party de- 
ceived by so cruel a fraud;” etc. 


This case went upon the point that the 
plaintiff had publicly and privately declared 
himself to be defendant’s husband, and this 
put upon him the burden of proof to the 
contrary. It did not appear whether the 
minister was an irregular one or a mere pre- 
tender. The case is barely cited by Bishop, 
and not at all by Schouler nor by any other 
recent text-writer. 

The most extensive and learned treatment 
of this topic by a text-writer is to be found 
in Reeve on Domestic Relations (4th ed. 
p- 253). He says: — 


“ There can be no doubt that the express words 
of the statute of Geo. II. has rendered those mar- 
riages not celebrated as that statute directs, void. 
But I apprehend that by the provisions of the 
common law, marriages, although celebrated by 
a person not qualified by law, or in a manner for- 
bidden by law, are valid. The conduct of the 
parties concerned has rendered them obnoxious to 
the penalties of the law; but such singular con- 
duct is not a ground for impeaching the validity 
of the marriage. Until the civil wars, during the 
reign of Car. I., nothing can be found on this sub- 
ject. For until that period it had not been sup- 
posed that any person but one in holy orders 
could celebrate a marriage. . . . During the com- 
monwealth the power of celebrating marriages 
was given to justices of the peace. And they were 
the only officers whom the law recognizes as pos- 
sessing power to marry. Yet during the existence 
of this law it was determined that a marriage cele- 
brated by one not in holy orders, though not a 
After the Resto- 
ration, the power of celebrating marriages was 
committed exclusively to the clergy of the Church 
of England. And yet we find the court of King’s 
Bench issuing a prohibition to the spiritual court, 
because the validity of a marriage had in the face 
of a separate congregation was questioned in said 
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court. So too we find that a marriage celebrated 
by,a preacher in a separate congregation who was 
a layman was recognized as valid; . . . we find 
also that a marriage by a popish priest was held 
valid ; and that in the strongest possible case the 
case was that a man had been married by a popish 
priest, who by law had no authority to marry. 
This person, so married, during the life of his wife 
married again. The matter was brought before 
the ecclesiastical court, and the second marriage 
was annulled upon the principle that the first mar- 
riage was valid. After the marriage was annulled, 
he was informed against before a common law 
court of criminal jurisdiction, for bigamy, and 
convicted. This seems to me irrefragable proof 
that the common law did not consider marriage, 
celebrated irregularly, as void.” 

So Bishop says (1 Mar. & Div. § 277 a): 

‘There were, in former times, numerous canons 
and the like, making it an offence against the 
Church to marry without the presence of the 
priest ; but these were never construed to render 
the marriage in violation of them void.” 


But still the question recurs, were they 
not voidable in proceedings to avoid them? 

In this country generally the mock mar- 
riage would bind both parties, for here gen- 
erally the intervention of a clergyman is not 
necessary. The doctrine of Queen v. Millis 
never obtained here. 

Bishop says of Queen v. Millis (1 Mar. & 
Div. § 281) :— 

“‘ Repudiated, except as bare authority, at home ; 
decided in haste by judges who had no knowledge 
of the very peculiar branch of jurisprudence to 
which it belonged ; determined in the way it was, 
instead of the reverse, by an accident, —it never 
was entitled to any particular respect abroad, and 
it has received none.” 


It is well settled in this country, that if 
the minister were such de facto, and the par- 
ties acted in good faith, the marriage would 
be valid, although he were not a minister de 
jure, and, Bishop thinks, even if he were an 
usurper. A few cases illustrate this. 

In Pearson v. Hovey, 11 N. J. L. 12, it 
was held that a justice of the peace might 


celebrate a marriage out of his county. This | 





is put on the ground that no ceremony at all 
is necessary ; but the courts say :— 


“ But suppose this act had gone to the whole 
extent of declaring that xo other person or persons 
should solemnize marriages except those men- 
tioned in it, such other persons would commit an 
offence against the act by solemnizing marriages, 
for which they might be punished, but still the 
marriage contract between the parties themselves 
would remain valid. During the commonwealth 
of England, Parliament passed a law reguiring all 
marriages to be solemnized by justices of the 
peace ; yet a marriage solemnized before a clergy- 
man was holden by all their courts to be valid, 
although the clergyman was punishable. .. . Our 
act empowers an ordained minister of the gospel 
to solemnize marriages ; but suppose a minister of 
the gospel to do it before he is ordained, can any 
person believe that the marriage itself would be 
invalid?” etc. 


In Taylor v. State, 52 Miss. 84, it was 
held that the marriage was not invalid be- 
cause the minister had not been regularly 
ordained. 

In State v. Bray, 13 Ind. 289, it was held 
that “it was not necessary to the validity of 
the marriage that the minister should have 
been a minister in charge of a church, or the 
rector of a parish, or pastor of a particular 
flock. But it is necessary that he should 
have appeared to be a minister capable of 
entering upon the duties of such a charge, 
according to the ecclesiastical economy of 
his church, with the faculty of celebrating 
the rites of matrimony.” This was under a 
statute requiring the celebrant to have “ the 
cure of souls.” 

In People v. Hayes, 25 N. Y. 390, it 
was held that on a prosecution for bigamy 
the defendant is not absolved by the fact 
that the second marriage was. celebrated by 
one falsely personating a clergyman. But 
this was put on the ground that the inter- 
vention of a clergyman or magistrate is not 


| necessary under the law of New York. The 


following expressions of Allen, J., however, 


| have some bearing on the question under 


examination here : — 
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“Most certainly the prisoner should not be per- 
mitted to evade punishment by showing that he 
deceived his victim, not only as to his capacity to 
contract, but also as to the character of the indi- 
vidual called in to attest the contract ; that he in- 
duced the female to believe that their union had 
the sanction of the Church as well as the binding 
force of an enduring civil contract.” 


Still, although the defendant may be pun- 
ishable for his deceit, the question recurs 
whether the marriage itself would have been 
valid at common law; whether, although es- 
topped on the criminal side, he is also es- 
topped on the civil side. 





It would seem, however, that there is a 
practical opening to justice in the matter out 
of presumptions. It is very well settled that 
such an irregular marriage is presumptively 
valid ; the celebrant is deemed prima facie 
duly authorized. (Patterson v. Gaines, 6 
How. 550). The deceived wife may there- 
fore safely rest upon this presumption, 
for no court will allow the husband to re- 
but the presumption by bare proof of his 
fraud. Thus one technicality is offset by 
another to attain justice, and that is the 
best use to which technicalities can ever 
be put. 





THE LAW OF THE LAND. 


Hi. 
SOMETHING ABOUT THE MAKING OF WILLS. 


By Wm. ArcH. McCLEAN. 


T has been said of old, *‘ For we brought 
nothing into this world, and it is certain 

we can carry nothing out.” One would sup- 
pose that this had never been said before, 
except in a secret session, to judge from the 
records of decedents’ estates. The saying 
is so commonplace true that humanity only 
half appreciates it, thereby having a pe- 
culiar significance to the legal profession. 
Poor mortal worries a whole life to gather 
together something, rises early and retires 
late in the pursuit, adds and multiplies. 
When the end comes, he realizes faintly that 
he cannot smuggle any of his hoard into 
that other bourn, and a lawyer is summoned 
to advise, perchance, some technicality to 
evade the inevitable. If the attorney arrives 
in time, a last will and testament is apt to 
be the result. If he is too late, poor mortal 
has died intestate, according to the law of 
his domicile. In either event the lawyer is 
generally a necessity. After faithfully mak- 
ing the estate as large as possible, directing 
the minute details to prepare the estate for 





distribution, and finally after the net balance 
under his superintendence has been divided 
as directed by the will or according to law, 
he reaps his reward by having the funny 
man insinuate that the estate has been duly 
divided between the lawyer and the heirs. 

It has been observed that of the number 
of persons who annually die seized of an es- 
tate, one half or more succeed in dictating 
who shall spend that which they have saved 
by leaving a last will and testament. As 
the proportion of testates is so large, certain 
hints about the making of wills that have 
stood the scrutiny of courts may be appro- 
priately suggested. 

When you have made up your mind to 
make a will, don’t let it be an instrument 
that shall take effect at once, or your will 
may be construed to be a gift. Don’t post- 
pone, on the other hand, the operation of 
your will for half a century or more after 
your death, or your will may be no will on 
account of laws against perpetuities. When 
you wish to make a will that will be a will 
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that will have its way, execute an instrument, 
oy better, have a lawyer prepare one for exe- 
cution, whereby you make a disposition of 
your property to take effect after your death. 
It is absolutely necessary to die to have your 
last will and way legally. 

It may not be facetious to remark that it 
is wise to put your will in writing, if you 
have the time. In the written form it is al- 
ways much easier to ascertain the intention 
of the testator and to interpret his exact lan- 
guage, and that is what the lawyers and the 
courts will seek to discover after your death. 
If you are unlucky enough to leave a verbal 
will, some court may be compelled to declare 
that if you could have made a written will, 
the verbal one is of no avail. If through 
some eccentricity you deliberately select the 
verbal method and live a week or two after- 
wards, you will have had your wilful way to 
no purpose, for your will is not good. The 
best plan in making a verbal will is to die 
just about the time you have finished mak- 
ing, as it were, your verbal seal to it. 

Don’t make any conditional wills unless 
you want the heirs to have as much trouble 
in obtaining your money as you had in mak- 
ing it. Don’t fill up all the crevices of your 
will with “ifs.” Should you take a little trip 
and leave as a memorandum, “if I should 
not get back, do as I say in this paper,” and 
then come back sick and live a week or two, 
such paper will not answer the purpose of a 
will. If you have any regard for the direc- 
tions made on the paper, never come home 
alive. 

First and foremost, before making your 
will, do be certain that you are not crazy. 
Next, that you have the testamentary capa- 
city to make the instrument. Don’t ask 
that fellow that you swapped horses with 
last spring, or him who decorated your barn 
with its fringe of lightning-rods, whether 
you have a sound mind. They already are 
witnesses for the contestants. To be sure 
that you have this testamentary capacity 
consists in having a sound mind and dispos- 
ing memory, a full and intelligent knowledge 





of the act you are engaged in, of the prop- 
erty you possess, and the disposition you de- 
sire to make of it. 

Inter nos, you can be a little crazy, yet it 
may not hurt your will if you are careful not 
to publish the fact, for it may be with you 
as with the old man who said he had been 
crazy for two years, but no one ever found it 
out because he had not told any one about 
it. So you may be the kind patron of a cat 
hospital, or the would-be inventor of per- 
petual motion, still these might not count 
against you provided you have the business 
capacity, co-existent with your delusion, on 
such subjects as are requisite to make a will. 
There is a Charybdis to this Scylla. You 
may not be crazy even a particle, yet be in- 
competent to make a will. Imbecility of 
intellect, though short of insanity, enfeebled 
in mind, so as to imagine yourself to be pos- 
sessed of immense wealth and disposing of 
what you have in consequence in an erratic 
manner, may be sufficient to upset your will. 

If you have some bad habits, they may be 
brought to light, but will hardly affect your 
will. You may indulge in various brands of 
“Oh! be joyful,” but if you are sober when 
you make your will and are careful to have 
that fact provable, your testamentary capa- 
city may be saved. You may lie about your 
property when pestered with gratuitous ad- 
vice what to do with your money, or, like a 
certain old woman, you may take a mischie- 
vous delight in deceiving your nieces and 
nephews, promising your estate to them all ; 
but when it is found out that you have de- 
ceived them all but one, it will not affect 
your testamentary capacity. 

Having with great pains ascertained that 
you have not been crazy your whole life, but 
have the necessary testamentary capacity, 
you must next be careful not to permit your- 
self to be imposed upon by fraud and undue 
influence. If you would wish to leave your 
estate to some warm friend, your lawyer or 
doctor, and succeed in persuading the re- 
cipient to draw the will, don’t do it. It will 
be shown beyond doubt that you were a 
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miserable weak creature, — a regular bunco 
victim, — and that this disinterested friend 


was squeezing you. This may indeed be the | 


result of any preference made. However, 
don’t have the recipients of your preferences 
write and witness your will, or the fact may 
be suspicious. If you are a real old man 
and your second wife—an old man’s dar- 
ling — makes you the recipient of alleged 
spiritualistic communications from your first 
wife, your will giving the young darling 
your entire estate will be set aside, as the 
spiritualistic sleight of hand will be consid- 
ered sufficient evidence of undue influence. 
If you propose to establish some great charity 


or institution by your will, don’t do it. It is | 
tempting the poor human nature of your | 


relatives too far. Give it before you die. 


Having avoided all pitfalls to the best of | 


your ability, and having completed your will, 
be sure to sign your name at the end thereof, 
and have the attestation as required by the 
law of the State you live in. Don’t write 
your will on three pages of note paper, the 
first two pages being preamble, and the third 
page the disposition of your estate, and then 
sign the second page instead of the third, 
unless you are fond of a practical joke. 
This has been tried, but failed to answer for 
a will. If you don’t know how to write your 
name, you may make your mark, duly wit- 
nessed. 

In fact, if you happen to be real sick, zz 
extremis, just about to die, but possessed of 
disposing ability and fully informed of the 
contents of a writing presented to you for 
your signature as your will, and you make a 
scrawl which you mean to represent your 
name, it will be a valid signature. 

Having your will written, some one therein 
remembered has provoked you, and you are 
going to exhibit your charitable disposition 
by a revocation of your will. You can re- 
voke special clauses by codicil attached to 
will, or by a revocation in writing, or by 
destroying the will yourself, or by a new 
will revoking all former wills, or by some 
such method as any lawyer will advise for 
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the usual fee. Don’t direct some friend to 
burn your will when ‘you are not present 
to witness the cremation, for that may not 
be a revocation. If you are fond of mak- 
ing wills and keep three uncancelled wills 
by you made at different times, until you 
have made up your mind which ypu want 
to keep, that does not place the three wills 
on an equal footing as unexecuted and un- 
published wills. The last will if left unre- 
voked will be valid. If you happen to be of 
the feminine gender and having made a will 
leaving your property to a fondly remembered 
lover of your youthful days and having after- 
wards married your last opportunity, don’t 
worry about such will. Law deals romance 
a crushing blow by declaring that marriage 
revoked the will made when single. 

Apropos of wills and women, there is a 


| rule in the construction of wills that where 





one clause in a will conflicts with another, 
the clause nearest the end of the will rules, as 
being the latest and freshest instruction from 
the testator. This shows the importance of 
last words. They rule in wills as with 
Speaking of a drinking man, he has the 
testamentary capacity, though frequently 
drunk, if he makes his will when sober. The 
following will illustrates how a certain tes- 
tator succeeded in avoiding any trouble of 
testamentary capacity. It is given verbatim, 
except a fictitious name has kindly been sub- 
stituted. The italics are the testator’s. 





“I, Richard Roe, of Adams County, do hereby 
in my own handwriting declare this to be my last 
will and testament, hereby revoking every and all 
other by me at any time made and there are sev- 
eral, each and every one of which I do now most 
solemnly declare and say was made and executed 
when I was too drunk to know or realize the acts 
or the effects of the papers I was executing, par- 
ticularly one in the hands of , one in the 
hands of , and one in the hands of If 
not absolutely drunk at the execution of the said 
wills, my mind, enfeebled and debilitated by the 
excessive use of liquors, was incapable of judging 
between right and wrong, wherefore I do now and 
hereby give, devise, and bequeath,” etc. 
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: A LAWYER ON LAWYERS. 


By ALBERT C, APPLEGARTH. 


thane age in which we live may be aptly 
characterized as an era or an epoch of 
reform. Everybody is attempting to im- 
prove everybody. The press fairly teems 
with accounts of the appointment of com- 
mittees to investigate some person or some- 
thing. Old things are rapidly passing away ; 
everything is becoming new. In all direc- 
tions we hear of reforms in sociology, in 
medicine, in juridical systems, in theology,— 
in short, in all the various departments of 
human activity. The male fraternity, it is 
popularly supposed at least by the better 
half of the race, will not honestly reform 
themselves ; consequently advanced women 
are endeavoring to bring their unprogressive 
and recalcitrant brethren to their elevated 
platform. On the other hand, these afore- 
said lords of creation appear to rest satisfied 
in the comfortable assurance that if some of 
their ideas were carried into execution, the 
amelioration of femininity would be very 
pronounced; would, in truth, be an accom- 
plished fact. Then, again, the physiologist 
regards the preacher as very far below par. 
The clergyman sits in austere judgment 
upon the pestilential professor, whom his 
opponents charitably describe as just burst- 
ing with heterodoxy of every description. 
And when we proceed to examine this 
category more minutely, we ascertain that 
all classes of society express their earnest 


desire and indisputable ability to reform the | 
lawyer, the latter individual appearing to | 


occupy much the same relation to the mod- 
ern community as did the unfortunate scape- 
goat to the Jewish ecclesiastical polity. On 
one occasion, when Voltaire was attempting 
to surpass all previous relations of persons 
not remarkable for honesty, he observed, 
with his brilliant audacity, “Once upon a 
time there was a lawyer.” When called 
upon for elucidation, he declared the state- 








ment was self-explanatory. Many, in our 
own day and generation, appear to coincide 
in the opinion of this celebrated and satirical 
Frenchman. 

Does any measure miscarry in the halls of 
legislation? Instantly the attorney is sum- 
moned to the bar, as a rule condemned, and 
we read interminable articles on the lament- 
able fact that governing bodies are so largely 
composed of legal gentlemen. Is _ public 
opinion neglected, ignored, or defeated ? 
Once more the disciple of Blackstone is pro- 
nounced the undeniable culprit. Has the 
government of some municipality resulted 
in an abortion? In some quarters it is 
never attributable to any other cause than 
the intrigues of astute but unscrupulous 
attorneys. 

If any of these undesirable events come to 
pass, immediately the scribe class is pro- 
duced, and invariably slain on expiatory 
altars. The whole affair strongly reminds one 
of a Western anecdote. One morning, in 
this present century of grace, a gigantic son 
of Erin was soundly thrashing a poor diminu- 
tive Hebrew. When the bystanders remon- 
strated with this modern Hercules, he re- 
plied, with unutterable scorn, — 

“ And is he not a Jew? /Yis, gentilmen, 
he is. And did not the Jews kill our 
blissed Lord? Yis, gentilmen, they did.” 

But spoke up one of these heroic observ- 
ers, — 

“ My dear man, that was centuries ago.” 

“Be jabbers,” responded the Irishman, 
“T can’t help that. That may be true; but, 
‘pon my word, I just heard of the crime of 
the Jews to-day.” 

Now, seriously, does the attorney need 
the pruning-knife more than his zealous 
brethren, apparently so intent on his recla- 
mation? Of course, there are in our pro- 
fession, as in all others, some few persons of 
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whom the less said in charity the better. 
But is it the correct thing to do to estimate 
an entire class by such samples? What 
opinion would the ordinary layman entertain 
of a court of justice that entered up its judg- 
ment after one of the contestants had pre- 
sented his evidence, without even so much 
as hearing the opposite testimony? Because 
some colored persons reside on a street, shall 
we aver that all the residents on that partic- 
ular thoroughfare are Africans? In churches 
there are generally some members whose 
lives are in no sense consonant with their 
professions, but will any impartial mind de- 
clare on that account that all Christians are 
hypocrites? On the contrary, does not the 
very presence of counterfeit money prove 
that there must be such a thing as genuine 
currency ? 

Such being the case, the horror that some 
persons pretend to entertain for this pro- 
fession 72 (foto is absolutely inexplicable. 
Many individuals base their aversion on the 
phraseology of Holy Writ, which declares 
that he who goes to law shall atone for such 
fatuity by losing his last shilling. Other 
opponents, of a more facetious turn of mind, 
affirm that a lawyer always demonstrates his 
military training by his magnificent charges. 
In spite of these serious arraignments, how- 
ever, experience teaches that the fees of the 
legal practitioner are seldom more exorbitant 
than those demanded by a reputable physi- 
cian or a competent surgeon. 

Again, the lawyer is usually considered 
responsible for all the anomalies existing in 
the present systems of jurisprudence. But 
such accusation is not just. In the law, as 
he is compelled to practise it, he observes 
much that should be modified, but he soon 
comes also to recognize his own impotency. 
The rule of precedent is despotic and inex- 
orable. No matter what the client may 
think of the equity of his case, the lawyer’s 
business is simply to administer the reme- 
dies as he finds them. In some aspects the 
settled rule that an employee is not allowed 
to recover for accident caused by neglect of 
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his fellow employee, is a harsh doctrine, and 
will be so adjudged by many. 

Any one familiar with legal history knows 
that the recent improvements’ in the law. 
have been numerous and important; but, 
despite this fact, many technicalities still 
linger. If these are occasionally employed 
by some shrewd advocate to acquit a crim- 
inal, our ears are always saluted with “ mal- 
administration of justice,” and other expres- 
sions equally complimentary. Were these 
complainants, these individuals, who now 
declaim on the foolish, abstruse legal points, 
as they stigmatize them, under arraignment, 
— were they themselves on trial, it is seri- 
ously apprehended their opinions would very 
suddenly change, and that they would urge 
their lawyer to employ every device to secure 
their acquittal. 

Recently one of the writer's clients brought 
a claim to his office for collection. The 
defendant in the suit was threatened with sev- 
eral similar prosecutions, but my most excel- 
lent friend urged me, in quite emphatic lan- 
guage, to realize his claim before I took any 
steps to recover for his “companions in dis- 
tress.” Had not our critical friends better 
remove the beam from their own eyes before 
they attempt to operate on the optics of the 
legal profession ? 

But once more. We also hear much about 
lawyers having no consciences. This pabu- 
lum has been placed before us so frequently 
that we can adopt the language of the board- 
ing-house victim, when he candidly informed 
the conventional pig’s face that he had had 
the ineffable pleasure of beholding his visage 
several times in the last few days. 

An acquaintance recently went to the ex- 
tent of affirming that it was a mystery to him 
how an attorney could be a Christian. How 
can an individual justify himself in pleading 
for a man of whose guilt he is confident ? 
continued this Cato, the junior. But such 
argument proceeds upon nothing better 
than a fons asinorum. Lawyers and clients 
alike know that seldom, very seldom, is a 
legal adviser in possession of the facts until 
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he comes to the trial table. According to 
one of the most fundamental laws of human- 
ity, a person invariably marshals his facts in 
a way most advantageous to his own side of 
the controversy. 

It is, indeed, no uncommon occurrence for 
a man to enter a law office, and from his 
statement one is verily inclined to believe 
that he had been led as a lamb to the 
slaughter. It is nothing less than an en- 
thronement of violated innocence. But, alas! 
too late the credulous solicitor discovers that 
in this instance, as in others, he has seen in 
a glass but dimly. When the opposite party 
begins to give his version of the testimony, 
the lawyer is more than likely to change 
his notions as to his client’s innocence, — 
certainly as to the aforesaid individual’s 
veracity. 

But my readers must not imagine this 
article is an inspired plea. I have not been 
engaged by the legal profession to elaborate 
these points. This paper is simply a plain 
narration of incontestible facts. And since 
this is true, the question arises, in the lan- 
guage of a New York celebrity, ‘‘ What will 
you do about it?” The statement was re- 
corded at the beginning of this dissertation 
that we live in an age of reforms. Their 
number is already great, but it is always an 





irresistible temptation to a mortal being to | 


be a benefactor of mankind. The writer has 
been infected with this contagion. 
I have several suggestions that lie along the 
line of improvement, I desire to make some 
addenda. My proposed improvements would 
be about as follows : — 

First. That no client of a wicked or 


And as | 


deceitful heart ever come to a lawyer’s 
office. 

Second. That all persons in doubt of the 
righteousness of their cause examine and 
cross-examine themselves most rigidly be- 
fore they invoke legal advice. 

Third. That, to guard against accidents, 
all lawyers add to the inscriptions already on 
their shingles this legend: “ None but con- 
scientious people wanted here.” 

Fourth. That each attorney keep a squire 
penned up in one corner of his office to test 
the candor of a client, when such heroic 
measures appear necessary. 

Fifth. That all clients who deceive or 
otherwise misinform a lawyer be sent to the 
penitentiary for twelve months, with no hope 
of pardon, for what is erroneously called 
good behavior. 

Sixth. That all clients be put on oath to 
state the entire case, with no reservations. 

Seventh. That the community, jointly 
and severally, solemnly promise through its 
official representatives, giving suitable bond, 
to patronize a lawyer who is _ sufficiently im- 
bued with ideas of rectitude to dismiss a 
case, in spite of the awful maledictions of 
his patron, when he discovers in the course 
of the testimony that his client’s case is not 
permeated with Simon-pure equity. 

Eighth. Lastly, but by no means least, 
that our beneficent government then devote 
some of that perplexing surplus to the estab- 
lishment of a retreat for the future mainte- 
nance of those unfortunate bipeds who were 
so unhappy as to study the law and attempt 
to realize the profits thereof anterior to the 
inauguration of this great millennium. 
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LEGAL STRATAGEMS. 


See eASLY it is not too much to say that | 


many a cause apparently hopeless from 
the first has taken an unexpected turn by an 
accidental happy hit or the prompt adoption 
of some smart ruse on the part of counsel. 

A celebrated barrister with whom cross- 
examination was a fine art once confiden- 
tially told an adverse witness in the box that 
he knew he possessed the key of the legal 
situation, that he held a most important 
secret. 

“And, mind you,” added he with meas- 
ured emphasis, “I am going to get it out of 
you.” And he did, for the witness was de- 
moralized in anticipation by the lawyer’s 
emphatic and cock-sure warning. 

Brougham, while practising at the bar, 
once tried the experiment of magnetizing an 
adverse witness giving evidence, and _ suc- 
ceeded in a remarkable manner without 
speaking a word. Seating himself immedi- 
ately before the witness, he fixed him with 
his eye till the poor man blushed, stam- 
mered, and finally collapsed in nervous confu- 
sion, probably leaving his most important 
evidence unsaid. 

An eminent barrister still practising on the 
Midland Circuit, and famous for his power 
in cross-examination, had once to defend a 
man charged with poisoning his master. The 
principal witness for the prosecution was a 
fellow-servant, who swore that he detected the 
prisoner in the act of mixing a white powder 


“ After what transpired you had no doubt 
that it was the arsenic which caused the ill- 
ness of your master?” asked the counsel, 
directing a look of indignation at his own 
client, the prisoner in the dock. The wit- 
ness assented. 

“Then you know something of the prop- 


_ erties of arsenic?” observed the other with 


an approving smile. The witness hesitated, 


_ and replied in the negative. 


with the hot water and spirits which it was | 


his duty to supply his master with every 
night on retiring to bed. 

The defending counsel, in his cross-exam- 
ination, was so deferential and polite to the 
witness that his manner as much excited 
the surprise of the court as it flattered the 
feelings of the witness himself. He was com- 
plimented upon his intelligent and straight- 
forward replies, and finally questioned as to 
the finding of the remains of the powder in 
the glass, a fact to which he had sworn. 





“ Then,” suddenly thundered the barrister, 
flashing his eyes upon him, “how did you 
know the powder to be arsenic?” 

The transition was so sudden that the man 
was carried out in a fit. 

The defence was that the white powder 
was nothing more than the usual harmless 
sugar provided with hot punch, while the 
real poison had been added by another hand. 

At the next assizes the prisoner and the 
witness had changed places, when the latter 
was proved the real culprit,—a fact sus- 
pected and worked upon by the astute coun- 
sel from the first. 

A still more clever ruse was that adopted 
by another counsel who afterwards attained 
to distinction, who had to examine a witness 
in a disputed will case. One of the wit- 
nesses to the will was the deceased man’s 
valet, who swore that after signing his name 
at the bidding of his master, he then, also 
acting under instructions, carefully sealed 
the document by means of the taper by the 
bedside. The witness was induced to describe 
every minute detail of the whole process, 
the exact time, the position of the taper, the 
size and quality of the sealing-wax, “ which,” 
said the counsel, glancing at the document 
in his hand, “was of the ordinary red de- 
scription?” 

“Red - sealing-wax, certainly,” answered 
the witness. 

“ My Lord,” said the counsel, handing the 
paper to the judge, “‘ you will please observe 
that it was fastened with a wafer.” 
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It will be within the recollection of many 
that a somewhat similar ruse was adopted 
By one of the leading counsel of the present 
time in a trial of political importance, the 
whole case of which hinged upon the ques- 
tion of the genuineness of certain letters. 
The most important witness was, while under 
examination, suddenly taken by surprise by 
being called upon to write down a particular 
word which occurred in the letters. The 
slip of paper was handed back with the word 
misspelt in an identically similar fashion as 
it appeared in the correspondence, and the 
clever torger was soon after detected in the 
witness himself. 

While some lawyers have been distin- 
guished for their powers of extraordinary 
special pleading, others have been equally 
famous for the adoption of odd and whim- 
sical ruses. 

In an action brought by a country news- 
paper editor against a gentleman whom his 
paper had attacked, and who had thought 
that a thong whip was the proper implement 
for wiping out the indignity, the counsel for 
the plaintiff delivered a long and eloquent 
speech, in which he vividly depicted the cru- 
elty and ill-usage to which his client had 
been subjected. 

Counsel for defendant rose, and, address- 
ing the jury in a familiar tone, said that they 
had heard the eloquent speech from the 
other side, and, stripped of all its finery, the 
simple, naked English of the whole matter 








was that the plaintiff had got a sound horse- 
whipping. He should only say one thing 
in reply, and that was that he most richly 
deserved it. After a little consideration 
the jury, by their verdict, showed that they 
thought so too. 

Another instance of a laboriously pro- 
duced effect being effaced by the simplest 
means was that of a breach of promise 
case. 

The barrister who in this instance held 
the brief for injured beauty, was famous for 
studying effect when he pleaded, and to that 
end arranged that his fair client should be so 
placed that her charms should be well under 


the observation of the jury. He began a 


most pathetic appeal by directing their atten- 
tion to her beauty, and calling for justice 
upon the head of him who could wound the 
heart and betray the confidence of one so 
fair, concluding with a peroration of such 
pathos as to melt the court to tears. 

The counsel for the defendant then rose, 
and after paying the lady the compliment 
of admitting that it was impossible not to 
assent to the encomiums lavished upon her 
face, he added that nevertheless he felt bound 
to ask the jury not to forget that she wore a 
wooden leg. Then he sat down. 

The important fact, of which the fair plain- 
tiffs counsel was unaware, was presently es- 
tablished ; and the jury, feeling rather sheep- 
ish at their tears, assessed damages at the 
smallest amount. — London Tit-bits. 
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THE SUPREME COURT OF KANSAS. 


By Henry INMAN. 


piptenen the cession of the vast territory 

known as the “ Louisiana Purchase” 
by treaty dated April 30, 1803, there was no 
permanent settlement in what is now Kansas. 
On the 26th of March, 1804, Congress di- 
vided the immense ceded tracts into two 


distinct territories on the line of the thirty- | 


third degree of north latitude. All south of 
it was called the Territory of New Orleans; 
all north, the District of Louisiana. The 


executive authority of the Governor of the | 


Territory of Indiana was extended over the 
northern division, of which Kansas was an 
integral portion. The establishment of in- 
ferior courts, their jurisdiction, and such 
laws as might seem conducive of good gov- 
ernment were authorized ; and the Governor 
and Judges of the Territory of Indiana at 
once acted upon this authority. This was 
the first assumption of law over what is now 
Kansas. 

By Act of March 3, 1805, a territorial gov- 
ernment was authorized for the District of 
Louisiana, and its name changed to the Ter- 


ritory of Louisiana. The legislative power | 


was vested in a Governor and three Judges. 
On the 4th of June, 1812, Congress reorgan- 
ized the territorial government, vesting it in 
a Governor, Legislative Council, and a House 
of Representatives ; it also changed the name 
to Missouri Territory. Under this authority, 
on the 19th of January, 1816, an act was 
passed by which the common law of Eng- 
land, and the statutes passed prior to the 
fourth year of James I., of a general nature, 
were declared to be in force in the territory, 
provided they were not inconsistent with 
the laws of the United States and the stat- 
utes of the Territory. 

On the 6th of March, 1820, Missouri was 
admitted into the Union on an equal footing 
with the original States. Kansas was thus 
left without any territorial government. By 

4! 








Act of Congress of June 30, 1834, it was en- 
acted that all that part of the United States 
west of the Mississippi, and not within the 
States of Missouri and Louisiana or the 
Territory of Arkansas, should be taken for 
the purpose of the act to be Indian country ; 
and certain regulations were prescribed for 
its government. So much of the laws of the 
United States as provided for the punish- 
ment of erime committed in any place within 
the exclusive jurisdiction of the United 
States, was declared to be in force in it, with 
the proviso that the same should not extend 
to crime committed by one Indian against the 
person or the property of another Indian. 

For the purpose of carrying this act into 
effect, all that part of the Indian country 
west of the Mississippi River that is bounded 
north by the north line of lands assigned to 
the Osage tribe of Indians, produced east to 
the State of Missouri, west by the Mexican 
possessions, south by Red River, and east 
by the west line of the Territory of Arkansas 
and the State of Missouri, was annexed to 
the Territory of Arkansas; and the residue 
of the Indian country west of the Missis- 
sippi River, which included what is now 
Kansas, was annexed to the judicial district 
of Missouri. 

On the 30th day of May, 1854, an act was 
passed by Congress popularly known as the 
Kansas-Nebraska Act, by which Kansas was 
created a Territory, with a territorial gov- 
ernment. The executive power was vested 
in a Governor, to be appointed by the Presi- 
dent. The legislative power was vested in 
the Governor and legislative assembly, — the 
legislative assembly to consist of a Council 
and House of Representatives. The twenty- 
seventh section of this act enacted that — 

“The judicial power of said Territory shall be 
vested in a Supreme Court, District Courts, Pro- 
bate Courts, and in Justices of the Peace. The 
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Supreme Court shall consist of a Chief Justice and 
two Associate Justices, any two of whom shall 
constitute a quorum, and who shall hold a term at 
the seat of government of said Territory annually ; 
and they shall hold their offices during the period 
of four years, and until their successors shall be 
appointed and qualified. The said Territory shall 
be divided into three judicial districts, and a Dis- 
trict Court shall be held in each of said districts by 
one of the justices of the Supreme Court, at such 
times and places as may 
be prescribed by law: 
and the said judges shall, 
after their appointments, 
respectively reside in the 
districts which shall be 
assigned to them. The 
jurisdiction of the several 
courts herein provided 
for, both appellate and 
original, and that of the 
probate courts and of 
justices of the peace shall 
be as limited by law; 
provided that justices of 
the peace shall not have 
jurisdiction of any matter 
in controversy when the 
title or boundaries of land 
may be in dispute, or 
where the debt or sum 
claimed shall exceed one 
hundred dollars ; and the 
said Supreme and Dis- 
trict Courts, respectively, 
shall possess chancery as 
well as common law ju- 
risdiction. . Writs of 
error, and appeals from the final decisions of said 
Supreme Court shall be allowed, and may be 
taken to the Supreme Court of the United States, 
in the same manner and under the regulations as 
from the Circuit Courts of the United States, 
where the value of the property, or the amount in 
controversy, to be ascertained by the oath or affir- 
mation of either party, or other competent witness, 
shall exceed one thousand dollars; except only, 
that in all cases involving title to slaves, the said 


writs of error, or appeals, shall be allowed and de- 
cided by said Supreme Court without regard to | 
the value of the matter, property, or title in con- 
troversy ; and except, also, that a writ of error or 
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| they defined the meaning of words. 


appeal shall also be allowed to the Supreme Court 


| of the United States from the decisions of the said 


Supreme Court created by this act, or any judges 
thereof, upon any writ of Aadeas corpus, involving 
the question of personal freedom: provided, that 
nothing herein contained shall be construed to 
apply to, or affect the provisions of the act ‘ Re- 
specting fugitives from justice, and persons escap- 
ing from the service of their masters,’ approved 
February 12, 1793, and the act ‘To amend and 
supplementary to the 
aforesaid act,’ approved 
September 18, 1850.” 


The first legislative 
assembly convened at 
Pawnee, on the 22d 
day of July, 1855. Af- 
ter organizing, it ad- 
journed tothe Shawnee 
Manual Labor School, 
where it proceeded to 
enact a body of laws 
for the government of 
the Territory. 

Shawnee Mission of 
the Methodist Church 
South stood close to 
the quaint old town of 
Westport in Missouri, 
but within the boun- 
dary, of Kansas. At 
the newly selected 
capital the Legislature 
was very nearly at 
home. The members 
were taken in a hack 
at every daily adjournment to Westport, in 
which they returned next morning. Bottles 
and jugs in number were part of the freight 
in the hack. The code of laws they framed, 
comprising over a thousand pages, would 
cause the ordinary man to shrink from read- 
ing it; it would have taken the greater por- 
tion of the whole session to have read it 
through once. All their enactments were 
of a local character, in fact, transcripts of 
the Missouri code. The legislature were in 
the habit of passing separate acts in which 


Thus, 
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in taking up some Missouri law, they would 
pass a separate act in which it set forth 
that “in said act the word ‘State’ quoted 
was to be understood as meaning ‘ Terri- 
tory.” In this way the most of those acts, 
or laws, were gotten up, and were passed 
simply by reading the title of the bill. 
Here, at the old Mission, the first session 


30th day of July, 1855. 
The first judges ap- 
pointed were Samuel 
Dexter Lecompte, of 
Maryland, Chief-Jus- 
tice, whose commis- 
sion is dated July 11, 
1854; Sanders W. 
Johnston, of Ohio, and 
Rush Elmore, of Ala- 
bama, Associate Jus- 
tices, whose commis- 
sions bear date June 
29, 1854. At this in- 
augural session there 
were present Chief- 
Justice Lecompte, and 
Associates Johnston 
and Elmore. On the 
first day of its session 
the following commu- 
nication was presented 
to the court by A. J. 
Isacks, United States 
District Attorney : — 


NELSON 


“ Resolved by the House of Representatives, 
the Council concurring therein, That the District 
Attorney be requested to advise the legislative as- 
sembly, whether in his opinion the act providing 
for the temporary session of the legislature at the 
Shawnee Manual Labor School is valid, and 
whether the adjournment of the Assembly to this 
place, in pursuance of such act, was legal, and 
whether it was competent for the Assembly, if its 
present session be legal, to confer on the probate 
courts jurisdiction, civil and criminal, concurrent 
with the district court. 

“ Resolved further, That the District Attorney 
be required to present these questions to the Su- 
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| 
| 
| 
| 
| 
| 
| 
} 


| 





| that court an opinion on said interrogatories.’ 





preme Court at its first session, and solicit from 


’ 


The journal of the court says: — 


“The court having taken the communication 
under consideration, determine, in view of the im- 
portance of the subject, to respond, as judges, but 


| not as a court, to so much as presents the question 
of the Supreme Court was convened on the | 


of the constitutionality of the act, generally, of the 
legislative assembly, but 
decline to respond to the 
particular question em- 
braced in the second 
clause of the resolution.” 


To this Mr. Justice 
Johnston dissented as 
follows : — 


“T do not concur in 
the action of a majority 
of the court. This appli- 
cation is, in my opinion, 
clearly extra-judicial. 
Any attempt by thiscourt, 
in a matter not properly 
before it, or by a member 
of this court in his official 
character, to change, di- 
rect, or otherwise control 
the past action or future 
proceeding of the legis- 
lative assembly of the 
Territory, involves an as- 
sumption of power of the 
most alarming character. 
My official duties and 
authority are limited by law, and, with my present 
view, I cannot consent to participate in any effort 
to overstep or transcend them.” 


COBB. 


It does not appear what response the two 
judges made, but as they subsequently indi- 
rectly acknowledged the validity of the laws 
passed.at the Shawnee Manual Labor School, 
it is presumed that they gave as their opinion 
that they were valid. ~ 

On the 31st day of July, 1855, after adopt- 
ing a seal, the court adjourned to meet at 
the seat of government on the first Monday 
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of December following. The court met at 
Lecompton on the third day of December 
1855; present were Chief-Justice Lecompte, 
and Justices Elmore and Johnston. On the 
4th, Jeremiah M. Burrell, of Pennsylvania, 


presented a commission from the President | 
of the United States as an associate justice, | 


dated the 13th of September,. 1855, on 
which his oath of office was endorsed. On 
the next day Sterling G. Cato, of Alabama, 
presented a commission from the President 
of the United States, as associate justice of 


the same date as Mr. Burrell’s. The follow- | 
_ place of Lecompte, by commission dated 


ing entries appear upon the Journal : — 


“The Hon. Jeremiah M. Burrell and Sterling 
G. Cato, having presented commissions from the 
President of the United States, as associate justices 
of the court, each dated the 13th day of Septem- 
ber, 1855, and the Hon. Sanders W. Johnston and 
Rush Elmore, heretofore associate justices of said 
court, denying the power of the President to issue 
such commissions, and claiming to be themselves 
entitled to occupy the position of associate jus- 
tices, under and by virtue of their existing com- 
missions, until the expiration of the term of four 
years, and until the appointment and qualification 
of their successors, being the period of their ap- 
pointment ; and the matter being thus presented 
for determination to the Chief-Justice, he, without 
deciding or professing to decide the question of 
the power of the President in this respect, stated 


of Jeremiah M. Burrell, dated 19th of No- 
vember, 1856, and took his seat. It does 
not appear from Justice Cunningham’s com- 
mission, from what State he was appointed, 
but it is believed that he was a native of 
Pennsylvania. The 14th day of January, 
1857, appears to be the first date at which 
any cases were called, but none were then 
argued. Two were dismissed for want of 
prosecution, and time was given in another 
for the assignment of errors. At the June 
term, 1859, Hon. John Pettit, of Indiana, 
having been commissioned Chief-Justice in 


March 9, 1859, appeared and took his seat. 


| There were no other changes of the territo- 





it as his opinion, that he ought to be governed by | 


these gentlemen, Jeremiah M. Burrell and Sterling 
G. Cato, as associate justices de facto, and, as 
such, entitled to occupy seats upon the bench. 
To which opinion and judgment of the Chief-Jus- 
tice, the said Sanders W. Johnston and Rush EI- 
more except, and enter their most solemn protest, 
the entry whereof is made at their request... . 
Whereupon the said Jeremiah M. Burrell and 
Sterling G. Cato took their seats as associate jus- 
tices.” 


The court met again on the first day of 
December, 1856; and, during the term, on 
the 13th day of January, 1857, Hon. Thomas 
Cunningham presented a commission from 
the President, as an associate justice in place 


rial government. 

The last record on the journal of any pro- 
ceedings in the Supreme Court of the Terri- 
tory, is dated Jan. 11, 1861, but is not signed. 

Kansas was admitted into the Union as a 
State, by act of Congress dated Jan. 29, 
1861. The territorial legislature was in ses- 
sion at the time the act of admission was 
passed, and continued to transact business 
for several days afterward. The acts passed 
by this body, after the admission, were de- 
clared to be valid by the Supreme Court of 
the State in the case of Hunt v. Meadows, 
1 Kas. go. 

The publication of the reports of the deci- 


the commissions of the President aforesaid, and | sions of the Supreme Court of the Territory, 


that being so governed, he could but recognize | 


was commenced in 1860, by Hon. Thomas 
Means. There were forty-eight pages of the 
work printed at that time, and then it ap- 
pears to have been abandoned. In 1870 
James McCahon, of Leavenworth, Kansas, 
took up the work, and in one volume re- 
ported all the cases of which any record 
could be found of the territorial Supreme 
Court decisions ; amounting, in number, to 
twenty-eight. 

Among the cases cited, there is none of 
any importance, or involving questions of 
political significance, or that have any bear- 
ing upon the thrilling events of those troub- 
lous times. There is one case in the District 
Court of the First Judicial District of the 
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Territory, where, it will be remembered, the 
Chief-Justice with his associates were assigned 
to preside over three districts respectively. 
This case was heard by Chief-Justice Pettit, 
at Leavenworth; and the syllabus is as 
follows : — 


“y, The guardian of an infant owner of a slave 
in Kentucky cannot pursue the slave into another 
State or Territory, to which he has escaped, and 
there arrest him under 
the Act of Congress of 
18th September, 1850 
he not being the person 
to whom the labor of the 
fugitive is due by the 
laws of Kentucky, nor 
the agent or attorney of 
such person, empowered 
in the manner specified 
by that act. 

“2. The act requires 
a special mode by which 
the agent or attorney 
shall be authorized to 
act, and any other au- 
thority to him is insuffi- 
cient. The authority 
must be by the act of 
the person to whom the 
service is due. 

“3. If the guardian 
had authority, as such, 
to arrest the fugitive, it 
would be necessary, in : . 
an indictment for the ROBERT 
offence of rescuing the 
fugitive from his custody, 
after the arrest, to state the time, place, and by 
what authority the appointment of guardian was 
made. 

“4. The indictment must distinctly show that the 
fugitive escaped from the State or Territory where 
the service or labor was due by the laws thereof. 

“5. The indictment must also show that the de- 
fendant knew or had notice that the person ar- 
rested was a fugitive, owing service or labor, etc.” 


The indictment charged one Weld with 
aiding and abetting one Peter Fisher, a slave, 
to escape from the service of Rain C. Hutch- 
inson. The motion by defendant’s counsel 











was to quash the indictment; and upon that 
motion the Chief-Justice delivered the follow- 
ing opinion : — 


“ There are eleven points of objection taken to 
the sufficiency of this indictment, as follows : — 

“x, That it does not show that the owners, or 
‘their agent or attorney, duly authorized by 
power of attorney, in writing, acknowledged and 
certified under the seal of some officer of the court 
of the State or Territory 
in which the same may 
be executed,’ made the 
arrest and had the fugi- 
tive in custody; or, in 
other words, that to aid 
and assist a fugitive from 
labor in escaping from 
the arrest and custody 
of the guardian of the 
infant owners, does not 
subject a person to in- 
dictment under the said 
act of Congress. 

“2. That if to assist a 
fugitive to escape from 
the custody of such guar- 
dian is within the statute, 
his appointment, together 
with the time, place, and 
authority by which he 
was appointed, should be 
set out or more fully 
stated in the indictment. 

“3. That the indict- 
ment does not show that 
Rain C. Hutchinson was 
then, that is, at the time 
of making the arrest and the escape of the fugi- 
tive, such guardian. 

“4. That it does not show that the fugitive was 
held to service or labor in Kentucky, before his 
escape therefrom and arrest in Kansas. 

“5. That there is not a sufficient seizure and 
arrest shown. 

“6. That it does not show that the fugitive was 
taken forthwith before a court, judge, or commis- 
sioner, for the purpose of having the case of the 
claimant heard and determined. 

“7. That it does not show in what county, dis- 
trict, or territory the indictment was found. 

“8. That it does not show that the fugitive es- 
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caped from Kentucky, or the A/ace it is alleged he 
owed the service. 

“9. That the fugitive is described by an aéas of | 
his Christian name. 

“to. That the indictment does not show that the | 
defendant knew or had notice that Fisher was a | 
fugitive from labor. 

“11. That the escape after the arrest by Hutchin- 
son, is not sufficiently alleged. 

“The importance of the questions, and the 
deep interest the subject 
always and justly excites, 
have induced me to listen 
patiently to the long and 
able arguments of learned 
counsel, both for the gov- 
ernment and the defend- 
ant, and with an earnest 
and sincere desire to ar- 
rive at a proper and a 
legal conclusion. Believ- 
ing, as I do, in the clear 
constitutionality of this 
law, the power and duty 
of Congress, under the 
then existing circum- 
stances, to pass it, and 
the duty of every citizen 
to obey it, and being will- 
ing and desirous that all 
rights under it shall be 
promptly and amply pro- 
tected, and all crimes 
created by it prosecuted, 
and all penalties and pun- 
ishments provided for in 
it certainly and condignly 
inflicted; yet it is my 
duty to see that the defendant is not put to the 
hazard, vexation, and expense of a trial on an im- 
aginary case, or one that is not provided for by 
the law itself, nor in real cases within the law, un- 
less he is charged according to the strict rules of 
criminal practice and pleading. 

“T feel, in my position, the full force of the 
charge and instructions given by Queen Elizabeth 
to her newly appointed judges: ‘That you take 
care and remember to judge as well for the subject 
as my majesty.’ So I am instructed by the con- 
stitution, the laws, and my oath of office, to take 
care and remember that I judge as well for the 
citizen as for the majesty of the law. If we would 
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have the respect of the citizen for and obedience 
to the laws, we should be careful that our courts 
do not extend their criminal provisions beyond 
the cases provided for ; and although it may seem 
to us that there are other cases that ought to have 
been provided for, it is not the right of the court 
to ingraft or interpolate into the law, by construc- 
tion, such provisions as will cover such other cases 
not provided for by its terms. I think the books 
will be searched in vain to find a case, in criminal 
proceedings, where the 
courts have warrantably 
stretched the law to cover 
such an one as was not 
within the letter of its 
reading ; but, on the con- 
trary, the courts have 
often held that cases 
which were within the 
letter of the law were 
not within its spirit, and 
therefore not punishable 
by it, as in the oft-cited 
case where, by statute, it 
was made highly penal 
to ‘let blood’ in the 
street, and a surgeon was 
indicted for using his 
lancet and bleeding a 
man in the street, to 
restore circulation, who 
had been stupefied by 
an injury. The judges 
properly held that though 
the case was within the 
letter of the law, it was not 
within its spirit, and the 
accused was discharged. 

“There are two classes of persons authorized 
by this act to make the arrest: The owner, or his 
agent or attorney, appointed in a particular way, 
and to hinder and obstruct whom, in making it, or 
to aid or assist the fugitive to escape from the 
custody of whom, is an indictable offence ; but to 
aid or assist the fugitive arrested by, and in the 
custody of, a guardian of infant owners, to escape 
from such custody, is not an indictable offence, 
however it may subject the party to a penalty in 
the civil action provided for by these acts. 

‘* But it was said in argument, that if this cus- 
tom should prevail, then infants, in their cradles, 
would be worse off than adults, —a condition we 
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are not at liberty to presume Congress intended to 
leave them in, as they could neither make the 
arrest themselves, nor execute the proper power of 
attorney. To this it is a sufficient answer to say, 
that adults would not have had the sanction and 
benefit of this law if Congress had not given it to 
them; and it was discretionary with the law- 
making power to confer it on, and withhold it 
from, whomsoever it saw fit. . . . But I can see 
that Congress may have thought that there was a 
very good reason for conferring this power upon 
an adult, or a person of his selection and appoint- 
ment; and for withholding it from the rashness 
and indiscretion of youth, and such persons as 
may have been appointed by courts, and who may 
have no interest in, or kind feelings for the negro, 
which is almost the certain and necessary conse- 
quence of the long existence of the relation of 
master and slave. Whatever may have been the 
motive, it is clear to my mind that Congress had 
not conferred the power on the guardian, as he is 
neither the owner nor the agent or attorney ap- 
pointed in the manner prescribed by the act of 
1850. 

“In thus disposing of the first objection to the 
indictment, the whole question is disposed of, and 
this opinion might end here ; but as other points 
of objection have been raised, I shall lightly notice 
them, and give my conclusions without much 
elaboration. . . . ‘ 

“This opinion has been hastily written in the 
midst of turmoil, interruption, and confusion, in 
the absence of a library to consult, and without 
time to correct or pay much attention to legal dic- 
tion; but I am confident that in its main features 
it will stand the test of the most searching and 
rigid legal and judicial criticism.” 

The amount of business of appellate courts 
depends upon the growth of the community. 
The first litigation in a territory is over mat- 
ters of small import, or cases that are based 
upon a few simple facts. No long and com- 
plicated litigation had as yet taken place 
while Kansas was a Territory, because per- 
sonal property was limited in value, commu- 
nities averaged but few individuals, and the 
title to real estate had not been vested in 
many persons. Settlers on the public lands 
had not accumulated enough wealth to be 





well enough acquainted with each other to 
have that confidence which inspires lawsuits. 
For these reasons the early litigation of every 
Territory is always of a very simple charac- 
ter. Kansas was no exception to the rule, 
notwithstanding the terrible political troubles 
which disturbed her peace. 

Kansas was admitted into the Union as 
a State by Act of Congress, Jan. 29, 1861. 
Its Constitution vests the judicial power 
of the State in a Supreme Court, District 
Courts, Probate Courts, Justices of the 
Peace, and such other courts, inferior to the 
Supreme Court, as might be provided for 


| by law. It was provided that the Supreme 


| 





Court should consist of one Chief-Justice 
and two Associate Justices, to be chosen by 
the Electors of the State at large. 

The Supreme Court of Kansas first met in 
Topeka, the capital of the State, as the Con- 
stitution requires, on the 28th of October, 
1861. The term of office for each member 
of the court is six years. The first three 
judges were Hon. Thomas Ewing, Chief- 
Justice ; Hon. Samuel A. Kingman and Hon. 
Lawrence D. Bailey, Associates. Chief-Jus- 
tice Ewing held the office by election from 
the organization of the court, until his res- 
ignation in October, 1862, when he accepted 
the Colonelcy of the Eleventh Kansas Regi- 
ment of Volunteers, for service in the Civil 
War. Hon. Nelson Cobb was appointed by 
Gov. Charles Robinson to fill the vacancy, 
on the 23d of December, 1862. Chief-Jus- 
tice Cobb continued in office one year, and 
was followed by Hon. Robert Crozier, who 
was elected at the general election in No- 
vember, 1863. He held the office for about 
three years, and was succeeded by Hon. 
Samuel A. Kingman, who was elected Chief- 
Justice on the 6th of November, 1866. He 
continued to preside over the deliberations 
of the Court until December, ten years later, 
when he was compelled to resign in conse- 
quence of failing health. Associate Justice 
Kingman was succeeded, in January, 1865, 
by Hon. Jacob Safford; Associate Justice 


pursued by creditors, nor had they become | Bailey by Hon. D. M. Valentine, in 1869, and 
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Associate Justice Safford by Hon. David J. | three years from and after their appointment, 


Brewer, in January, 1871. Associate Justice 
Brewer resigned on the oth of April, 1884, 
to accept the position of United States Cir- 
cuit Judge, and he was succeeded on the su- 
preme Bench of Kansas by Hon. Theodore 
A. Hurd, who was appointed to the vacancy, 
on the 12th of April, 1884, by Hon. George 
W. Glick, Kansas’ first Democratic Chief- 
Magistrate. Associ- 
ate Justice Hurd was 
succeeded by Hon. 
William A. Johnston, 
who was elected in 
November of the same 
year. 

The present mem- 
bers of the Supreme 
Court are Hon. Albert 
H. Horton, Chief-Jus- 
tice; Hon. Daniel M. 
Valentine’ and Hon. 
William A. Johnston, 
Associates. 

In 1887, in conse- 
quence of the crowded 
condition of thedocket, 
the Legislature pro- 
vided for the appoint- 
ment of three Com- 
missioners of the Su- 
preme Court. The 
law, which is  con- 
tained in Section I. 
Chapter 148, of the 
Session Laws for that year, is as follows :— 


ALBERT H. 


“Section I. The Governor of the State of 
Kansas, by and with the consent of the Senate, 
immediately upon the taking effect of this Act 
shall appoint three persons, citizens of this State, 
of high character for legal learning and personal 
worth, as Commissioners of the Supreme Court. 
It shall be the duty of said Commissioners, under 
such rules and regulations as said Court may 
adopt, to aid and assist the Court in the perform- 
ances of its duties in the disposition of the nu- 
merous cases pending in said Court. The said 
Commissioners shall hold office for the term of 











| during which time they shall not engage in the 


practice of the law. They shall receive a salary 
equal to the salary of.a Judge of said Court, pay- 
able at the same time and in the same manner. 
Before entering upon the discharge of their duties, 
they shall each take an oath to support the Con- 
stitution of the United States and the Constitution 
of the State of Kansas, and to faithfully discharge 
the duties of the office of Commissioner of the 
Supreme Court, to the 
best of their ability. All 
vacancies in said Com- 
mission shall be filled in 
like manner as the origi- 
nal appointment.” 


On the 5th of March, 
1887, Gov. John A. 
Martin appointed the 
following named Com- 
missioners: Hon. B. 
F. Simpson, Hon. J. 
B. Clogston, and Hon. 
Joel Holt. When the 
terms of these Com- 
missioners had _ ex- 
pired, Gov. Lyman U. 
Humphrey appointed 
the following persons 
their successors: Hon. 
George S. Green, to 
take the place of Hon. 
J. B. Clogston, and 
Hon. J. C. Strang to 
take the place of Hon. 
Joel Holt ; Hon. B. F. 
Simpson succeeded himself. The present 
Commissioners are, therefore, Hon. B. F. 
Simpson, Hon. George S. Green, and Hon. J. 
C. Strang. Under the provisions of Chapter 
246, Session Laws of Kansas for 1889, the 
terms of these Commissioners continue for 
three years from the date of their appoint- 
ment, the Legislature very wisely having 
re-enacted the law. 

The Reporters of the Supreme Court 
since its organization have been five: Pres- 
ton B. Plumb, afterwards United States Sen- 
ator, now deceased ; Louis Carpenter ; Elliot 
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V. Banks; W. C. Webb, and A. M. Ran. | 
dolph. Preston B. Plumb resigned in Octo- | Justice, was born in Lancaster, Ohio, on the 
ber, 1862; Louis Carpenter was appointed | 


in January, 1863, and was killed in the mas- | 
sacre at Lawrence August 21 of the same | 


year, by the guerillas under the notorious 


Quantrell. Elliot V. Banks succeeded him, | 


who in turn was succeeded by W. C. Webb, 
and he by A. M. Randolph, who is the pres- 
ent Reporter. 

The “Opinions” Of penser 
the Court are reported _ 
in forty-seven volumes. 
The first volume was 
published in 1864, the 
last volume early in 
1892. The forty- 
eighth will appeat in 
a few months, and 
there are a sufficient 
number of “ Opin- 
ions ” handed down 
to complete the forty- 
ninth. 

The number of 
Clerks has been four: 
Andrew Stark; E. B. 
Fowler; A. Hammat; 
and C. J. Brown, the 
incumbent. 

Under the provis- 
ions of law, the Judges 
of the Supreme Court 
nominate to the Gov- 
ernor a suitable person 
to act as Librarian. To this office there have 
been appointed three: D. Dickinson ; Samuel 
A. Kingman; and H. J. Dennis, who now 
fills the position. Mr. Dennis is a gentleman 
of rare literary tastes, a fine writer, a lawyer, 
and a prince among books. The Library of 
the State, while it includes all that pertains 
strictly to the law, comprises a fine miscella- 
neous collection, to which additions are made 
by legislative appropriations. Under the 
careful selections of Mr. Dennis, the Library 
is valuable, and rapidly taking rank with any 
of the relatively new States. 

42 
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Hon. Thomas Ewing, Kansas’ first Chief- 


7th of August, 1829. He is the third son of 
Hon. Thomas Ewing, of Ohio, whose fame 
as a great lawyer and statesman is part of the 
history of our country. His remote ances- 
try were Scotch-Irish, and in the troublous 
times of 1688, under William of Orange, 
distinguished for their loyalty, bravery, and 


intelligence. George 
==amnmeencm Ewing, the paternal 
grandfather of Kansas’ 


first Chief-Justice, was 
an officer in the Rev- 
olutionary War, and 
served with honor un- 
til the Independence 
of the United States 
was achieved. His 
maternal great-grand- 
father was Niel Gil- 
lespie, who emigrated 
from Ireland to Penn- 
sylvania, and became 
a very prominent and 
influential citizen of 
that Commonwealth. 
This remarkable man 
was also the great- 
grandfather of the 
Hon. James G. Blaine. 

General Ewing, as 
he is more familiarly 
known, was private 
Secretary to President 
Zachary Taylor, before he had attained his 
majority. Immediately after the sudden 
death of that Chief Magistrate, he entered 
Brown University, and was graduated in 
1854. He was also graduated by the Cin- 
cinnati Law School, and a year later emi- 
grated to the then disturbed Territory of 
Kansas, settling in the embryo town of 
Leavenworth, where he opened a law office, 
and commenced the practice of his profes- 
sion. The firm of which he was a member, 
‘Ewing, Sherman & McCook,” included the 
afterward immortal] Gen. William T. Sher. 
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man, and Gen. Daniel McCook, who was 
killed at Kenesaw Mountain. 

"General Ewing at once took rank as a 
leader at the bar of the struggling Terri- 
tory. He was also particularly active in the 
“Free State” troubles ; and when the State 
was admitted into the Union, elected its 
first Chief-Justice at the remarkably youth- 
ful age of twenty-nine. This exalted posi- 
tion he filled with distinction for two-years, 
when the military spirit he had rightfully in- 
herited from his soldier ancestors impelled 
him to take up the sword in defence of the 
Union. During the war he as ably distin- 
guished himself in the profession of arms as 
he had before, and has since in the profes- 
sion of law. 

At the close of the war General Ewing 
returned to Ohio, the State of his nativity, 
where he soon became conspicuous in na- 
tional and State politics. He was a mem- 
ber of the Ohio Constitutional Convention 
of 1873-74, in which body he took a leading 
part. He was a member of the Lower 
House of Congress in its forty-fifth and forty- 
sixth sessions, having been elected as a De- 
mocrat. Retiring from public life in 1882, he 
has devoted himself assiduously to the practice 
of his chosen profession in the city of New 
York, where he enjoys a lucrative business. 

Gentlemanly and dignified in his bearing, 
a very prince in personal appearance, a for- 
cible speaker, endowed with great social 
qualities, he has a host of admirers, who are 
attached to him “ with hooks of steel.” He 
has delivered many addresses before literary 
societies and bar associations, but the one 
he presented to the legal fraternity of the 
State of Kansas at the meeting of their 
association, in Topeka on the 7th of January, 
1890, on “ Judicial Reforms,” is regarded as 
one of his best efforts. The opening para- 
graphs, in which he deals in personal remi- 
niscences are here quoted, where he was 
inspired by the occasion, and an opportunity 
afforded for the development of his natural 
eloquence, and is a fair example of his im- 
pressiveness : — 





“Mr. President and Gentlemen of the Kansas 
Bar Association ; Ladies and Gentlemen: Thirty 
years ago I had the honor to be chosen by the 
people of Kansas Chief-Justice of the then pro- 
posed State ; and when in the year following, after 
her long struggle and rude rebuffs, Kansas was 
admitted to be a State in the Union, I presided 
at the first term of the Supreme Court held near 
the spot where we are now assembled. How 
changed the scene! A splendid city rises now, 
with its temples, electric railways, flashing lights, 
and, elegant mansions, where scarcely a graded 
street cut the primeval sward, or crushed the ten- 
drils of the wild strawberries and the blue-bells as 
they rode in. the wind and sunlight on the un- 
broken waves of the prairie. . . . 

“Of the first members of the Supreme Court 
all are living and here present, — Samuel A. King- 
man, Lawrence D. Bailey,’ and myself. Brothers, 
I greet you! I am rejoiced to see how few are 
the wrinkles time has written on your brows. If 
we had not been comparatively your; ters then, 
we probably would not all be here to-night. But 
of the bar, nearly half will nevermore answer the 
call of the docket. Sam Stinson, the brightest 
and wittiest of all; Billy McDowell, Perry, Hol- 
man, Gamble, Helm, Ruggles, Carpenter, Parrott, 
Purkins, Havens, — a majority of these were 
younger than either of us three, but they are all 
gone forever from the scenes of their forensic 
struggles. 

“There was Governor Shannon, too, who in his 
prime, as a proslavery partisan, lived through the 
political blizzard in Kansas, and then passed the 
long evening of his days here in the serene and 
successful practice of his profession. ‘There, too, 
was Dan McCook, my partner and friend — God 
bless his patriotic and daring spirit !— who went 
to glory in the wild storm at Kenesaw. And there, 
too, was Ben Monroe, the equally noble and 
gallant Southron, who fell mortally wounded at 
Donelson, fighting for what he believed to be the 
right, — both companions at the bar, — fast friends 
and bosom cronies until the war broke out, when 


1 Since the history of the Supreme Court of Kansas 
was sent to the editor of the ‘“ Green Bag,’ ex-Associate 
Justice Lawrence Dudley Bailey has passed away. He 
died at his old home, Lawrence, Kan., on the 5th 
of October, 1891, aged seventy-two. Judge Bailey’s 
death is the second, only, of those who have served on 
the Supreme Bench of Kansas, since the organization of 
the Court, —a period of thirty-one years 
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they parted as enemies, never to meet again. 
Peace to their souls! And may the bitterness 
which armed against each other all the splendid 
youth of North and South disappear from their sur- 
vivors in the proud recollections of their virtues 
and their valor, and in the beneficent results of 
the war to North and South alike. . 

‘“‘ And how the State has changed! ‘The Pilgrim 
Fathers, though tossed by rough seas and starved 
on barren shores, were not so rudely tried as were 
the pioneers of Kansas. 
When a rest came after 
the exhausting struggle 
to make her a free State, 
the seasons brought fam- 
ine instead of plenty in 
their hands. A more 
feeble State in population 
and property, or a greater 
State in the splendid 
spirit and hardihood of 
her people never knocked 
at the door of Congress 
for admission. With a 
population ofbut 107,000, 
impoverished by the long 
struggle against force and 
fraud, she set out on her 
career with empty barns 
and an empty treasury. 
The State officers were 
paid poor salaries and in 
As Chief-Justice, 
I sold my State scrip at 
sixty cents on the dol- 
lar, so that my whole of- 
ficial income was $1,080 
for the first year. We 
thought then the uttermost limit of cultivable land 
was about the meridian of Fort Riley, and never 
dreamed of a day when the sun would look down 
from west of that line on boundless wheat-fields, 
harvested by steam, and on millions of cattle fat- 
tening to feed the world; nor of a day when 
Kansas, instead of being least of her sisters, should 
stand as she does now, with 1,750,000 people, the 
thirteenth in power of the forty-two States of the 
Union. 





scrip. 


to that for immortal life, to have our names live 
after us associated with illustrious or benignant 
events. 
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I think that all of us who fought for free- | 


331 





dom in Kansas, and who followed up the fight 
through the war for the Union, may feel this long- 
ing fully satisfied. It was the sling of the strip- 
ling Kansas which slew the Goliath slavery. Few 
men have ever had the chance to serve mankind 
so signally as those of us who wrested this splen- 


| did region from the haughty and reckless Southern 


propaganda, and then formed the right wing of that 
glorious army which swept both rebellion and slav- 
ery from the land forever.” . . . 


Ex - Chief - Justice 
Nelson Cobb, who held 
the position, by ap- 
pointment, for only a 
short time, was born 
in New York State in 
1811. He was edu- 
cated at the common 
schools of the region 
of his nativity, and 
studied law, in Por- 
tage, N.Y. He came 
to Kansas in 1859. 
Eventually he re- 
moved to Kansas City, 
Mo., where he’now re- 
sides in a quiet way, 
doing but very little 
practice, and that in 
consultation only, hav- 
ing virtually retired. 
He has a rural home, 
on the outskirts of the 
city, and is passing 
the evening of his 
days highly respected, and surrounded by a 
select circle of friends. 

Ex-Chief-Justice Robert Crozier  suc- 
ceeded Hon. Nelson Cobb, having been 
elected to the office on the 3d of November, 
1873. He came to Kansas from Ohio, on 
the 22d of February, 1857, and settled in 
Leavenworth. In the early history of the 
“Daily Times” of that city, Judge Crozier 


“There is a longing in the human heart, akin | WS editorially and financially connected with 
a fe) ? | 


that journal, but disposed of his interest in 
the paper in the fall of 1857. He was 
elected to the Council of the Territorial 
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Legislature on the 5th of October of the 
same year, and admitted to his seat in place 
of* Judge J. A. Halderman on the 5th of 
October. On the 8th of October, six years 
later, he was nominated by the Republican 
State Convention at Leavenworth for Chief- 
Justice, and elected on the 3d of the fol- 
lowing month. Prior to that he was United 
States District Attorney, but resigned upon 
his elevation to the 
Supreme Bench. In 
November, 1873, Gov- 
ernor Osborne ap- 
pointed Judge Crozier 
United States Sena- 
tor, in place of Hon. 
Alexander Caldwell, 
resigned. He served 
as Senator until the 
election of his succes- 
sor, in January, 1874. 
In the fall election of 
1876 he was elected 
District Judge of the 
First Judicial District, 
and has since beencon- 
tinuously re-elected, 
occupying that office 
at present. 

Samuel A. King- 
man, late Chief-Justice 
of Kansas, son ot 
Isaiah Kingman and 
Lucy, his wife, both of 
whom lived to the pa- 
triarchal age of ninety years, was born in 
Worthington, Mass., on the 26th of June, 
1818. He received such educational ad- 
vantages as the common schools and 
academies of his home afforded, attaining 
considerable proficiency in the higher math- 
ematics as was practicable at that day in 
such institutions. His regular attendance 
at school ceased when he had arrived at the 
age of seventeen, but his entire life has been 
devoted to study and general literature, as 
far as the precarious state of his health and 
his public duties would permit. His health 
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| the present Constitution of the State. 
| same year he was elected Associate Justice 
| of the Supreme Court of Kansas, and took 





has never been firmly established, and at 
times he has been compelled to lay aside all 
study, and even such reading as required 
thought and attention. Since early manhood 
he has been seeking those climates most 
congenial to his physical constitution, and 
at the age of twenty drifted into Kentucky, 
in which State he remained eighteen years, 
teaching school, reading law, and practising 
as an attorney. Here 
he held office as 
County Clerk, County 
Attorney, and in 
1849-50 and 1851 
was a member of the 
Kentucky _Legisla- 
ture. 

In 1856 he removed 
to Iowa, where he 
remained one year. 
The following spring, 
1857, he emigrated to 
Kansas and settled on 
a farm in Brown 
County. He was not 
fortunate in his agri- 
cultural experience, re- 
mained upon the farm 
one year, and then 
moved to Hiawatha, 
the county-seat, open- 
ed a law-office, and 
continued in the prac- 
tice of his profession 
until 1865. 

In 1859 Judge Kingman was a member 
of the Wyandotte Convention, which framed 
The 


his seat upon the admission of the State 
into the Union in 1861, holding the position 
for four years. 

In 1864 Judge Kingman was defeated in 
his candidacy for re-election as Associate 
Justice, but two years later was elected Chief- 
Justice, and at the end of his term of six 
years, in 1872, was re-elected. In 1877 the 
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duties of the responsible office proving too 
laborious for his constitution, he resigned 
and retired from active public life. Judge 
Kingman continues to reside in Topeka, the 
capital of the State ; he has carried with him 
into his retirement the affable and courteous 
manners that ever marked his official life, 
and is as dignified as when presiding on the 
bench. 

When he came to Kansas, there were only 
two parties in the State, — Free-State and 
Proslavery; he could only act with the 
former, for notwithstanding his long resi- 
dence in Kentucky, his convictions of true 
State policy and right led him to oppose the 
“peculiar institution.” But while serving 
his constituents in that Southern State, and 
conscientiously discharging his duties toward 
them, respecting their opinions on_ that 
question, he quietly sustained his own, and 
has always held sound antislavery ideas re- 
garding the negro and forced conditions of 
servitude. 

On the 29th of October, 1844, Judge 
Kingman was married to Matilda Willetts, 
daughter of Samuel and Susan Hartman, at 
Terre Haute, Ind. Miss Hartman was a 
native of Catawissa, Penn. ; but her parents 
dying in her infancy, she was removed by 
her guardian to Terre Haute, where she was 
reared. 

In his official life Judge Kingman has 
conferred honor upon his adopted State. 
On the Supreme Bench he was an ornament 
to his position; his judicial decisions were 
always marked with careful deliberation, 
deep research, and profound legal acumen, 
commanding the unqualified respect of the 
bar of the State. His style was never highly 
ornate, but was simple, perspicuous, and di- 
rect. The “Temple of Justice” has rarely 
been presided over by a more honorable 
representative of high moral manhood than 
Samuel A. Kingman, both as Associate Jus- 
tice upon the Supreme Bench and as Chief- 
Justice of Kansas. 

The Horton family, of which Albert H. 
Horton, the present Chief-Justice of Kan- 





sas, is a descendant, may be traced to a 
remote antiquity. Ever since the conquest 
of Britain by Czesar, the name has been 
known in England, is of Anglo-Saxon ori- 
gin in its conjunctive form, and derivatively 
Latin. It is of record that one Robert 
de Horton manumitted a bondman to his 
manor of Horton, long before the time of 
Henry Larey, Earl of Lincoln, who died 
in 1310. It is also clearly shown that 
the Hortons possessed a manor-house in 
Great Horton, at a remote period. The 
patronymic Horton, in the Anglo-Saxon, 
means an enclosure, or garden of vegetables, 
—from ort, plant, and ¢uz, fenced in, or cir- 
cumscribed. The Horton coat-of-arms in 
England is: A stag’s head caboched, silver 
attired, gold ; and for distinction the canton 
ermined. Crest, out of the waves of the sea, 
proper, a tilting spear erect, gold, a dolphin 
enfiled with silver fins, gold, and the emblem 
a shell. The legend: “Quod vult, valde 
vult” (What he wills, he wills cordially). 
William Horton, Esq., of Frith House, in 
Barksland Halifax, descended from the fore- 
going Robert Horton, who married Elisa- 
beth, daughter of Thomas Hanson, Esq., of 
Toothill, and died about the year 1640. He 
had issue as follows: William Horton, of 
Barksland, or Bark Island Hall, who pur- 
chased in the fifteenth century, of the unfor- 
tunate Charles I., the estate of Howroyde, 
was born about 1576; Joseph Horton about 
1578. Barnabas Horton, who is the ancestor 
of all the Horton family in America, was the 
son of Joseph Horton, and was born in the 
little hamlet of Mously, Leicestershire, on 
the 13th of July (old style), 1600. He came 
over to this country in the ship “ Swallow” 
between 1633 and 1638, and landed: at 
Hampton, Mass. In 1640 he moved to 
New Haven, Conn., where on the 21st day 
of October, that year, in conjunction with 
the venerable Rev. John Davenport and 
Governor Eaton, he organized a Congre- 
gational Church, and immediately departed 
for the east end of Long Island, now South- 
old. All of these primitive Christians had 
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Horton built the first house on the east end | 
of the island ; it was of frame, and in 1876 | 


still occupied and in a fair state of preserva- 
tion. He died at Southold, on the 13th day 


of July, 1680, at the advanced age of eighty. | 


This Barnabas Horton is known in the 
chronology of the fam- 
ily as “ Barnabas, the 
old Puritan.” He was 
a man of the most 
rigid orthodoxy, but 
a zealous advocate of 
civil and religious free- 
dom. His third son 
was born in the au- 
tumn of 1640, and 
christened Caleb. He 
settled at Cutchogue, 
Southold Township, 
L. I., and died on 
the 3d of October, 
1702. Caleb's first 
child was born Sept. 
23, 1666, and was 
named Barnabas, af- 
ter the “Old Puri- 
tan.” Barnabas se- 
cundus had a second 
son who was likewise 
named Barnabas, also 
born in Southold, 
about 1690. In 1732 
he emigrated to Goshen, N. Y. The fifth 
son of this Barnabas was born in Southold 
too, in 1730, and named Silas. The sixth 
child of Silas was born in Goshen, on the 


| 
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30th of June, 1770, and made heir to the an- | 
cestral name, and with him Barnabas ceases | 


to appear in the family record. This Bar- 
nabas finzs married Millicent Howell in 1794, 


and died on the 24th of October, 1823, | 


in Minnisink, Orange County, N. Y. The 
third child of this Barnabas was married to 
Mary Bennett, and died on May Io, 1840. 
His children were: Harvey Addison, born 





March i3, 1832; Millicent Ellen, born 
Sept. 3, 1833, and Albert Howell, the sub- 
ject of this sketch, on the 12th of March, 
1837. Dr. Harvey Horton was an educated 
and skilful physician ; he practised his pro- 
fession with remarkable success in Minni- 
sink and adjoining towns, enjoying the 
confidence of all with whom he associated. 
His son, Harvey Addison, was instantly 
killed, Sept. 3, 1861, 
by the fall of a bridge 
with a train of cars 
upon it, in which he 
was a passenger, nine 
miles east of St. Jo- 
seph, Missouri, on the 
Little Platte River. 
The bridge had been 
partially burned by 
Confederate _ troops, 
butleft standing, ready 
to tumble into the 
stream the moment 
the cars came upon it. 
Millicent Ellen died 
on the 24th of March, 
1841. Albert Howell 
Horton, the Chief-Jus- 
tice of Kansas, is the 
second son of Dr. Har- 
vey Horton and Mary 
Bennett. He was 
born near Brookfield, 
in the town of Minni- 
sink, Orange County, 
N. Y., on the 12th of March, 1837. His 
early education was received in the public 
schools of West Town, N. Y., and at the 
youthful age of thirteen he was prepared 
for college at “ Farmer’s Hall Academy,” in 
Goshen. In 1855, when eighteen years old, 
he entered the celebrated University of 
Michigan, at Ann Arbor, as a Freshman 
He remained there for a period of two years, 
when his eyesight became seriously affected, 
and he was reluctantly obliged to sever his 
connection with the Institution. Three 
years later he entered the office of Hon. J. 





|= 











XUM 





W. Gott, in Goshen, as a law student, where 
he studied faithfully until the winter of the 
following year, and was then admitted as 
counsellor and attorney, at the general term 
of the Supreme Court of New York, held in 
Brooklyn. In 1859, with his brother, Dr. 
Harvey A. Horton, he removed to Kansas, 
selecting Atchison as his home. 

In 1860 Judge Horton was appointed 
City Attorney by the 
Mayor, to filla vacancy 
caused by the resigna- 
tion of theduly elected 
officer. The following 
spring he was elected 
to the position upon 
the Republican ticket. 
In September of that 
year he was appointed 
District Judge for the 
Second Judicial Dis- | 
trict of the State by 
Gov. Charles Robin- 
son. He was twice 
elected to the honor- 
able position, after 
which he resigned, to 
resume the practice of | 
his profession. 

In 1868 Judge Hor- | 
ton was one of the 
Presidential Electors : Z 
on the Republican 
State ticket, and was 
selected by his col- 
leagues as messenger to convey the vote of 
Kansas for General Grant and Henry Wilson 
to Washington. 

From 1861 to 1864, in addition to his 
duties as District Judge, he assisted in edit- 
ing the “ Weekly Champion,” one of the lead- 
ing papers of the State, which was published 
at his home, Atchison. 





| 
| 
| 
| 








B. F. SIMPSON. 


On the 26th of May, 1864, Judge Horton | 


was married,. in Middletown, N. Y., to 
Miss Anna Amelia Robertson, daughter of 


| 


William Wells Robertson, Esq., and Adeline | 


Sayer. 


The children of this union were | 


The Supreme Court of Kansas. 335 





Carrie Robertson, born in Middletown, 
N. Y., April 22, 1865; Mary Bennett, born 
in Atchison, Kan., July 12, 1868; Rosa 
Sayer, born in Atchison, June 2, 1871 ; and 
Albert Howell, Jr., born in Atchison, April 
I, 1874. 

In May, 1869, Judge Horton was ap- 
pointed by President Grant United States 
District Attorney for Kansas, which office 
he held until his res- 
ignation, on July 18, 
1873. In November 
of that year he was 
elected to the House 
of Representatives of 
the Legislature, from 
Atchison City, and in 
1876 was elected to 
the Senate, represent- 
| ing thecounty of Atch- 
ison. On the Ist of 
| January, 1877, he re- 
signed the office of 
State Senator, to ac- 
cept the appointment 
| of Chief-Justice of 
' Kansas, tendered him 

by Hon. Thomas A. 

Osborn, who was then 

Governor. Under this 

appointment he held 

the office of Chief-Jus- 
tice until the regular 
election in the fall of 

1877, when he was 
elected to fill the vacancy caused by the res- 
ignation of his predecessor, Hon. Samuel A. 
Kingman. In the following fall Chief-Justice 
Horton was elected for the full term of six 
years. In 1884, at the expiration of his first 


| full term, he was elected to again serve for 


the constitutional term of six years, and in 
November, 1890, was re-elected for another 
term of six years, and now holds the office of 
Chief-Justice by virtue of the last election. 
If Chief-Justice Horton serves out this pres- 
ent term, he will have occupied the exalted 
position for twenty years. 
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On the 13th day of November, 1887, Judge 
klorton re-married. 
Mrs. Mary A. Prescott, the widow of Mr. A. 
Prescott, in his lifetime a very successful 
banker of Topeka, Kansas. On account of 
his official duties in the Supreme Court of 
the State, Judge Horton has taken up his 
,official residence at Topeka, the capital, and 
resides in a handsome home facing Capitol 
Square. 

Chief-Justice Horton is now in the prime 
of manhood; enjoys excellent health, and 
has before him, in the ordinary course of 
affairs, many years of activity and usefulness. 

In personal appearance he possesses in 
an eminent degree, without any overstrain- 
ing, but naturally, the manner and bearing 
of the court; dignified as becomes his ex- 
alted position, popular, and accredited with 
many warm friends. He is a model judge, 
conferring honor upon the great State which 
has honored him with the most eminent 
place in her gift. 

Notwithstanding the almost insuperable 
demands of the court, over which he pre- 
sides with such impartiality, constancy, and 
unsullied reputation, the Chief-Justice finds 
some leisure to indulge in reading, of which 
he is very fond, in the range of his tastes 
comprising the best literary efforts of the 
day, and the old authors. 

As an example of the style of the judicial 
writings of Chief-Justice Horton, we make 
the following extracts from opinions handed 
down by him. 

In 1874 the Legislature of the State of 
Kansas enacted a statute making railroad 
companies liable for all damages to any of 
their employes in consequence of the negli- 
gence of aco-employe. One of the principal 
railroad companies attempted to evade this 
statute by compelling its employes to waive 
and release in writing all liabilities imposed 
by the statute. 

Chief-Justice Horton held, in The Kansas 
Pacific Railway Company v. Peavey, 29 


Kas. 169, that this could not be done, and 
that such contracts were invalid. He said: 





His second wife was | 








‘Whether this legislation be wise or not, it is 
not within our province to determine. We must 
assume that the legislature had satisfactory reasons 
for changing the rule of the common law, and 
having adopted the statute, as we may assume, for 
wise and beneficial purposes, we do not think a 
railroad company can contract in advance for the 
release of the statute liability. It is a familiar 
principle of law that a contract made in violation 
of the statute is void, and also that agreements 
contrary to the policy of statutes are equally void. 
There are exceptions: thus, it is no part of the 
policy of the law to encourage frauds, by releasing 
the fraudulent party from the obligation of his 
contract, and so a party shall not set up his own 
illegality or wrong to the prejudice of an innocent 
person. (Bemis v. Becker, 1 Kas. 226.) Again, 
he who prevents a thing being done shall not re- 
cover damages resulting from the non-performance 
he has occasioned. The plaintiff below is not 
within these or other exceptions, and therefore the 
ruling of the District Court upon the demurrer 
must be sustained. While the reasons for the rule 
of the common law, that the master ought not to 
be responsible for injuries inflicted upon one ser- 
vant by the negligence of another servant in the 
same common employment, seem plausible and 
correct theoretically, yet we may assume that the 
legislature did not find the practical operations 
of the rule affording sufficient security to persons 
engaged in the hazardous business of operating 
railroads ; that for the protection of the lives and 
limbs of the employes of such companies, the 
legislature deemed it necessary to enact the statute. 
If the statute was enacted for the better protection 
of the lives and limbs of railroad employes, it 
would be against public policy for the courts to 
sanction contracts made in advance for the release 
of this liability, especially when we consider the 
unequal situation of the laborer and his employer. 
Take this illustration: In some States, and in our 
own, the owners of coal-mines, which are worked 
by means of shafts, are required to make and con- 
struct escapement shafts in each mine, for distinct 
means of ingress and egress for all persons em- 
ployed or permitted to work therein. Such .a 
statute is for the benefit of employes engaged in 
working in coal-mines; but the owner of such a 
mine would not be permitted to contract in ad- 
vance with his employes in contravention of the 
provisions of the statute. The State has such an 
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interest in the lives and limbs of its citizens, that 
it has the power to enact statutes for their protec- 
tion, and the provisions of such statutes are not to 
be evaded or waived by contracts.” 


In the case of The State of Kansas v. Yar- 
borough, 39 Kas. 581, Chief-Justice Horton 
held that the defendant, who committed 
murder, was not excused from the penalty of 
the law on account of his voluntary intoxi- 
cation. He said in the case, among other 
things, that “the instructions concerning 
intoxication and insanity sufficiently embrace 
the law applicable to the case. Lord Bacon 
said: ‘If a madman commit a felony he 
shall not lose his life for it, because his in- 
firmity came by act of God; but ifa drunken 
man commit a felony, he shall not be ex- 
cused, because the imperfection came by his 
own default.’ For this reason the courts 
unanimously hold that if a man kills another 
while in a fit of voluntary intoxication, it is 
murder, and he must suffer the penalty. Of 
course, drunkenness may be considered by 
the jury in determining whether there was 
that deliberation, premeditation, and intent 
to kill necessary to constitute the offence 
charged. In this case it is not claimed that 
the drinking had created delirium tremens, 
or that the defendant was insensible. We 
think he was not so drunk as to have lost 
his understanding or reason. Counsel assert 
that when the defendant is slightly drunk, 
he becomes wild, vicious, and ungovernable. 
They refer to his unprovoked attack upon 
Jordon in 1882, and his attempt in 1883 to 
cut the throat of a friend. It seems when 
he indulged in drinking intoxicating liquor, 
even to a slight extent, he became a second 
Mr. Hyde. Upon this account it is urged he 
should be dealt with more leniently. Our 
decisions denominate drunkenness ma/um in 
sé, and not an innocent mistake merely.! 

“If the story of Dr. Henry Jekyll were 
true, rather than a fanciful one, Dr. Jekyll, 
according to the theory of counsel, ought not 
to have been responsible for the murder of 
Sir Danvers Carew, although he voluntarily 


1 The State v. Brown, 38 Kas. 390. 
43 





drank the potion that so powerfully con- 
trolled and shook the very fortress of his 
identity. Dr. Jekyll, like Yarborough, when 
not under the influence of the fatal potion 
which he accustomed himself to drink, was 
of a very kind disposition and unusual amia- 
bility. After drinking the drug or tincture, 
he doffed at once the body of the noted pro- 
fessor, and assumed, like a thin cloak, that 
of Mr. Hyde; his pleasures then turned 
toward the monstrous, and his whole being, 
as Mr. Hyde, was inherently malign, brutish, 
and wicked. At such times the kindness 
and virtues of Dr. Jekyll slumbered, but the 
evil of Mr. Hyde was alert and swift to seize 
the occasion. Should it be said that Dr. 
Jekyll was not responsible, and that Mr. 
Hyde, after all, and Mr. Hyde alone, was 
the guilty one? Yarborough is not to be 
relieved from responsibility because he did 
not get drunk with the thought of a difficulty 
with Collier. Dr. Jekyll did not drink the 
drug, changing his character to one wholly 
evil, for the purpose of injuring the child he 
cruelly trampled upon, nor to take the life of 
Sir Danvers; but in that case, as in this, a 
wicked and depraved disposition was devel- 
oped or produced by the voluntary act of the 
party. If the indulgence in a slight degree 
in intoxicating liquor awoke in the defendant 
the spirit of hell, he should have refrained 
from touching the intoxicating draught ; he 
should have chosen the better part, and not 
been found wanting in strength to keep it. 

“‘ The law will hardly recognize the theory 
that any uncontrollable impulse may so take 
possession of a man’s faculties and powers 
as to compel him to do what he knows to be 
wrong and a crime, and thereby relieve him 
from all criminal responsibility. Whenever 
a man understands the nature and character 
of an act, and knows that it is wrong, it 
would seem that he ought to be held legally 
responsible for the commission of it, if in 
fact he does commit it. 

“In the tragedy of Othello, Montano, to 
quiet Cassio, who had taken a few cups, but 
was unfortunate in the infirmity, said: 
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‘Come, come, you’re drunk.’ Cassio, in 
return, at once thrust him through with his 
sword. Soon after, in his grief and remorse 
over the act, he said: ‘Oh, thou invisible 
spirit of wine, if thou hast no name to be 
known by, let us call thee devil!’ What 
Cassio uttered, Yarborough may well repeat. 
He voluntarily stripped himself of all those 
balancing instincts by which even the worst 
of us continues to walk with some degree of 
steadiness among temptations; and in his 
case to be tempted, however slightly, was to 
fall.” ? 

Daniel Mulford Valentine, Associate Jus- 
tice, was born in Shelby County, Ohio, on 
the 18th of June, 1830. He is the son of 
John W. Valentine, who was born in New 
Jersey, about fifteen miles west of New York 
City, on the 24th of October, 1804, and re- 
moved with his father to Ohio in 1805. 
Judge Valentine is the great-great-grandson 
of Richard Valentine, who removed to New 
Jersey from Long Island in 1703. His an- 
cestor, the seventh generation removed, was 
also Richard Valentine, who emigrated from 
England, and settled in Hempstead, L. L, 
in 1644. 

Judge Valentine accompanied his father 
from Ohio to Tippecanoe County, Ind., in 
1836, from there to Iowa in 1854, and to 
Kansas on the 5th of July, 1859. He re- 
sided in Leavenworth one year; in Franklin 
County, principally at Ottawa, the county- 
seat, for fifteen years, whence he removed 
to Topeka, where he now lives. He was 
married to Miss Martha Root, in Adair 
County, Iowa, in 1855, in June of that year. 
He was County Surveyor for three years, 
studied law, was admitted to the bar in 
1858, served as County Attorney for two 
years, and a portion of that time was er officio 
Judge of Adair County. 

Two years after his removal to Kansas he 
was elected a Representative to the Legisla- 
ture from Franklin County, and in 1862 was 
returned as State Senator. In 1864 he was 


1 The State v. 
Mowry, 37 id. 369. 


Nixon, 32 Kas. 205; The State vw. 





elected Judge of the Fourth Judicial District, 
in which capacity he served four years; at 
the end of the term was elected to the Su- 
preme Bench, on which he has served con- 
tinuously ever since. 

Judge Valentine has been a most indefati- 
gable worker ; his opinions written while on 
the Supreme Bench number over fifteen hun- 
dred. He is beloved by all who have the 
honor to number him among their friends, 
and his repeated return to the highest court 
of the State, without opposition in nearly 
every instance, is an endorsement of his 
legal abilities and affability which tell of his 
character as a judge and a man much better 
than any language. He has a large family, 
nine children, who are all worthy of the 
name they bear; and his comfortable but un- 
ostentatious home is a home in the strictest 
interpretation of what the word means, 
where a genuine welcome greets the many 
visitors who delight in being classed among 
the friends of the family. 

One of the most important questions ever 
brought for decision to the Supreme Court 
of Kansas was the one whether the Legisla- 
ture has the power to authorize municipal 
corporations to aid railroad companies in 
the construction of their railroads. That 
question was presented in the case of Leav- 
enworth County v. Miller, 7 Kas. 479, and 
decided in the affirmative, Judge Valentine 
delivering the opinion of the court. 

Another important question upon which 
the courts of the various States have dif- 
fered is whether the defence of insanity in a 
criminal action must be established by the 
defendant by a preponderance of the evi- 
dence, or whether the prosecution must 
show beyond a reasonable doubt that the 
defendant was of sufficiently sound mind to 
commit the offence charged. This question 
was presented to the Supreme Court of 
Kansas in the case of The State v. Crawford, 
11 Kas. 32, where it was held that it: de- 
volved upon the State to prove soundness of 
mind, the opinion being delivered by Judge 
Valentine ; and with respect to insanity gen- 
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erally as constituting a defence in a criminal 
action, see the case of The State v. Nixon, 
32 Kas. 205, the opinion being delivered by 
Judge Valentine. With respect to the rights 
of married women the decisions of the Su- 
preme Court of Kansas have been very lib- 


_eral, Judge Valentine delivering the opinions 


in the leading cases: Going v. Orns, 8 Kas. 
85; Deering v. Boyle, 8 Kas. 525; Knaggs 
v. Mastin, 9 Kas. 532. It has also been de- 
cided by the Supreme Court of Kansas, 
Judge Valentine delivering the opinion, that 
the Legislature has the power to confer upon 
women the right to vote at school elections. 
(Wheeler v. Brady, 15 Kas. 26.) And in all 
cases of elections, the Supreme Court of 
Kansas has rigidly held that the elections 
must be pure, and that the majority of the 
legal and honest voters must govern. Among 
the cases upon this subject in which Judge 
Valentine has delivered the opinions of the 
Court, see the cases of The State er rel. 
Wells v. Marston, 6 Kas. 524; Morris v. 
Vanlaningham, 11 Kas. 269. As to the 
value of the legislative journals and the en- 
rolled bills as evidence of the validity and 
force of the statutes purporting to have been 
passed by the Legislature, see the following 
cases, the opinions having been delivered 
by Judge Valentine: Division of Howard 
County, 15 Kas. 194; The State er rel. v. 
Francis, 26 Kas. 724. 

On the question whether the Legislature 
has the power to authorize municipal cor- 
porations to aid railroad companies in the 
construction of their railroad, Judge Brewer 
(now an Associate Justice of the Supreme 
Court of the United States), who was then 
an Associate Justice of the Supreme Court 
of Kansas, although dissenting in this case, 
pays the following tribute to the ability of 
Judge Valentine, and the exhaustiveness of 
his opinion: — 

“For these reasons I think these acts of the 
Legislature authorizing municipalities to extend 
aid to private railroad corporations cannot be 
sustained upon principle. My brethren think 
otherwise, and the question is so settled. The 





conclusion reached is no hasty one, but the result 
of long, patient, and careful examination ; and the 
believers in the validity of municipal aid to rail- 
roads may look in vain through the books for an 
abler presentation of the arguments in their favor 
than that given by my brother Valentine.” 


The eminent Judge Cooley, of Michigan, 
in a conversation with a prominent Kansas 
lawyer at the time, said that although he 
perfectly agreed with Judge Brewer in his 
dissenting opinion in this case, nevertheless 
the opinion of Judge Valentine was the most 
exhaustive and the ablest ever delivered on 
that side of the question. 

William A. Johnston, Junior Associate 
Justice, was born in Ontario, on the 24th of 
July, 1849. His father was a farmer, and as 
is the case with nearly all farmers’ sons, he 
alternated his time as a youth between work- 
ing on the homestead and attending the 
country school. When he had arrived at 
the age of fifteen, he removed to Illinois. He 
did what many of the best lawyers of the 
United States were compelled to do, taught 
school to obtain the means to continue his 
own studies, during which time he devoted 
all his spare moments to reading law, and 
was admitted to the practice at the relatively 
early age of twenty-three. 

Emulating many of the men who from 
poverty have risen to distinction he sought 
the West as a more congenial field than the 
crowded cities of the East; he removed to 
Minneapolis, Kansas, the county-seat of Ot- 
tawa, in 1872, where he immediately entered 
upon the practice of his profession with re- 
markable success. He became very popular 
among the citizens at once, who elected him 
a Representative to the Legislature, where 
he served one session, and the next fall was 
sent as a State Senator, for four organized 
counties and all the unorganized territory 
extending to the western boundary of the 
State. He held this important office for four 
years, and in 1879 accepted the position of 
Assistant United States Attorney for the 
District of Kansas. This he retained until 
his election, in 1880, as Attorney-General of 
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the State. In 1882 he was re-elected for an- 
other term, at the end of which he was still 
fufther honored by the people of the whole 
State, who placed him upon the Supreme 
Bench, to fill the vacancy caused by the 
resignation of Hon. David J. Brewer, who 
had been appointed by the President United 
States Circuit Judge. There remained four 
years of Associate Justice Brewer's term, at 
the end of which time Judge Johnston was 
re-elected for another term of six years, which 
has not yet expired. 

Judge Johnston was married to Miss Lucy 
Brown in 1875. His family consists of two 
children : the eldest, a boy nine years old, 
and a daughter seven. They possess a beau- 
tiful home in Minneapolis, which place has 
ever been the Judge’s residence since he 
came to the State. 

Judge Johnston is a hard worker, as in 
fact all who have been and are now on the 
Supreme Bench of Kansas must be. It is 
no sinecure ; perhaps there is no court that 
imposes such burdens upon its members as 
this. His popularity is great; his character 
made up of all those qualities which endear 
men to each other; and withal he is an excel- 
lent lawyer, having gained his reputation by 
dint of hard study, energy, and close applica- 
tion. Judge Johnston is in the prime of all 
his faculties, with the probability of many 
years of usefulness before him to the Com- 
monwealth of Kansas. 


THE SUPREME COURT COMMISSIONERS. 


Hon. Benjamin F. Simpson, Senior Su- 
preme Court Commissioner, oldest son of 
William P. and R. H. Simpson, who were 
natives of Maryland, was born in Belmont 
County, Ohio, in 1836. He received an aca- 
demic education, and was admitted to the 
bar in 1857. He came to Kansas in the 
spring of that year, and settled in Paola, 
Miama County, where he has ever since re- 
sided. In March, 1858, he was elected the 
first attorney of the county, and in June 
of the following summer was elected a 
member of the Wyandotte Constitutional 





Convention, in which body he served as 
Chairman of the Committee on Finance. In 
1860 he was elected a member of the Ter- 
ritorial Legislature, and upon the admission 
of Kansas to the Union was elected Attor- 
ney-General of the State. In a few months, 
June, 1861, he resigned his State office to en- 
ter the army, in which he served as Captain 
and Major of Cavalry throughout the entire 
war, and was mustered out with his regi- 
ment on the 18th day of October, 1865. 
In the fall of 1870 he was elected to the 
House of Representatives, and was made its 
Speaker. In 1876 he was elected to the 
State Senate, and served as Chairman of the 
Judiciary Committee. In June, 1877, was 
appointed one of the committee to revise 
the Statutes of the State. In 1878 was ap- 
pointed United States Marshal for the Dis- 
trict of Kansas, and reappointed in 1882. 
In March was appointed by Gov. John A. 
Martin, one of the Supreme Court Com- 
missioners, in which capacity he is still 
serving. He was a delegate to the Repub- 
lican National Conventions of 1868, 1872, 
1876, and 1880. 

Major Simpson, as he is familiarly called, 
has risen rapidly in his profession and in the 
confidence of his fellow-citizens. He has 
been almost continuously in the public ser- 
vice of the State since he became one of its 
residents, and has discharged his duties 
without a single complaint against the man- 
ner of their performance, or a blemish being 
found on his character, while the honor con- 
ferred upon him by being twice appointed 
Commissioner of the Supreme Court attests 
his superior legal abilities. 

Hon. Jeremiah C. Strang, Supreme Court 
Commissioner, is the son of Daniel and 
Eliza Strang. He was born in Tompkins 
County, N. Y.,on the 31st of December, 
1847. His early education was gained in 
the country district schools, to attend 
which, as was the case with the majority of 
farmers’ boys of his era, he could only be 
spared from the labor of the fields in the 
winter. He worked faithfully every sum- 
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mer, until he was unfortunate enough to 
lose his hand in the cylinder of a threshing- 
machine. This in one sense was a misfor- 
tune only, for he then turned his attention 
to a more regular system of schooling, at- 
tended the Ithaca Academy for a short time, 
then, his family having moved to the adjoin- 
ing county of Schuyler, he was sent to Wat- 
kins Academy, from which institution he 
was graduated. After graduation he took 
a select course superintended by John A. 
Gillett, which he continued for one year, 
and then commenced the study of law. 

He became a student in the office of Dana, 
Beers & Howard, prominent in the profes- 
sion at Ithaca; but after remaining with 
them a short time, removed to Tioga County, 
Penn., and entered the law office of his 
cousin Butler B. Strang, from which he 
was admitted to the practice, in partnership 
with his preceptor. 

Judge Strang was elected and served one 
term as District Attorney for Tioga County, 
shortly after which he emigrated to Kansas, 
settling at Larned, Pawnee County, in the 
spring of 1877. The following spring he 
was elected County Attorney for two years. 
In 1880 was elected State Senator, serving 
during the first session, then resigned to ac- 
cept the appointment of District Judge of the 
Sixteenth Judicial District. He was elected 
to succeed himself in the fall, and re-elected 
in 1885, in which capacity he served until 
June, 1889, when he declined a renomination, 
deciding to re-enter the practice, but at this 
juncture was tendered the position of Su- 
preme Court Commissioner, to take effect 
March 1, 1890, which he accepted. 

Judge Strang was one of the four del- 
egates at large for Kansas to the Republi- 
can National Convention in 1888, and has 
been prominent in many ways in the politics 
of the State. 

Judge Strang is a young man, and is an 
excellent lawyer, as the records of his court 
when district judge will confirm. From the 
moment of his arrival in Kansas he took 





a prominent position ; his talents for the in- | 


tricacies of local politics, coupled with his 
legal abilities and oratorical powers, al- 
though he is not an eloquent but an effective 
speaker, brought him rapidly “ to the front.” 

Hon. George S. Green, Junior Commis- 
sioner by date of appointment, was born 
a short distance east of Kenton, Hardin 
County, Ohio, on the 16th of December, 
1845. He was a farmer’s boy until his 
twelfth year, doing such work on the paternal 
homestead as his strength permitted. At 
the age of twelve he was sent to the Belle- 
fontaine High School in Logan County, 
where he picked up much knowledge, studied 
hard as long as he attended, and then served 
an apprenticeship at harness-making in the 
village of East Liberty in the same county. 

At the inauguration of the Civil War, 
imbued with that spirit of patriotism char- 
acteristic of the American youth every- 
where, he enlisted in Company C of the 
Fifteenth Ohio Infantry, commanded by 
Colonel John M. Connell, of Lancaster, on 
the 25th of August, 1861; on the Ist of Oc- 
tober of the same year, crossed the Ohio 
River into Kentucky, and participated in 
the battles of Wild Cat on the 21st, Mill 
Springs on the 19th of January, 1862, 
Shiloh in April, and the siege of Corinth. 
His regiment then marched with General 
Buel’s army to East Tennessee through 
Northern Alabama, and from thence back 
by way of Nashville to Louisville. He also 
was in action at the battle of Perryville on 
the 8th of October, and Stone River on the 
31st of December. He was with Rosecrans 
in Chickamauga, on the 19th and 2oth of 
September, and under General Thomas at 
the storming of Missionary Ridge on the 
25th of November, 1863. 

In January, 1864, Judge Green re-enlisted 
as a veteran in the same company and reg- 
iment. He was with his command with 
Sherman from Ringold, Georgia, and par- 
ticipated in all the engagements during the 
memorable Atlanta campaign, culminating 
at Jonesborough in September. He was on 
the famous march “ To the sea,” and in Jan- 
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uary, 1865, participated in the campaigns 


through the Carolinas which ended with 
the occupation of Raleigh. His regiment 
then marched with General Sherman to 


Washington, by way of Richmond, and was | 


in line at the Grand Review. From thence 
his regiment was ordered to Louisville, 
Ky., where it remained until July, when it 
was sent to Camp Chase, Ohio, and mus- 
tered out by the provisions of a general 
order. 

At the close of his continuous and gallant 
military service, young Green entered the 
Ohio State University, at Athens, where he 
remained until 1867, then emigrated to 
Kansas, and settled in the embryo town 
of Manhattan. The following year he was 
elected Justice of the Peace for his town- 
ship, and two years later attorney of the 
county. That year he formed a law part- 
nership with John E. Hessin, Esq., which re- 
mained unbroken until the dissolution of the 
firm, in consequence of Mr. Green having 
been appointed one of the Supreme Court 
Commissioners, on the 1st of March, 1890. 

Judge Green has served two terms in the 
lower branch of the Legislature, with dis- 
tinction, as a member of the Judiciary Com- 
mittee, of which he was its Chairman, and 
the Committee on Railroads. In 1884 he 
was elected to the State Senate, where he 
served for four years as Chairman of the 
Committee on Public Lands and on the 
Judiciary Committee. 

Judge Green studied law under Judge 
James Humphrey, of Junction, Kan., who 
was for a number of terms President of the 
Board of Railroad Commissioners, and has 
practised continuously ever since, to the 
moment of his appointment to the Supreme 
Court. In 1883 he was employed by the 
State of Kansas to assist the Attorney- 
General, Judge Jerry S. Black of Penn- 





sylvania, Judge A. A. Harris of Fort Scott, 
and Mr. Rossington of Topeka, in Quo 
Warranto proceedings against the Union 
Pacific Railroad, to contest the consolida- 
tion of that corporation with the Kansas 
Pacific Railway, which celebrated case re- 
sulted in a stipulation upon the part of the 
Union Pacific, yielding substantially all that 
the State of Kansas demanded. 

Judge Green is a Mason of high standing, 
having served as Master of the Grand Lodge 
of Masons in 1883, and Grand High Priest, 
in 1884, of the Grand Chapter of Kansas. 

Judge Green is a good lawyer, a careful 
judge, a gentleman with all the inherent 
qualities which go to make up the honest 
man, and as a legislator was a power,—a 
“Hustler,” to employ a Western phrase 
which if not a particularly polite rendition 
of the meaning intended to be conveyed, is 
very expressive, and thoroughly understood 
by the people of the great empire of which 
Kansas is an integral part. 

The story of the Supreme Court of Kan- 
sas is not a long one; the period which has 
elapsed since the State’s admission to the 
Union of great Commonwealths is too short 
to admit of extended necrological records 
or a lengthy list of judges. The highest 
court of the State has an honorable record, 
and the people have been very wise in the 
selection of those distinguished lawyers who 
have been called to preside over its deliber- 
ations. Its “ Opinions” will compare fa- 
vorably with those of any court in the older 
States, and are recognized as authority 
wherever the law is applied, throughout the 
country. As aconfirmation of the youth of 
the State’s judicial history, it is only neces- 
sary to repeat that the court has had but 
five Chief-Justices, all living to-day, and 
but one of them has reached the allotted 
“threescore and ten.” 
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LONDON LEGAL LETTER. 


Lonpon, June Io, 1892. 

HE English judiciary has recently lost two of 

its most prominent figures in the persons 

of Lord Bramwell and Sir Charles Butt. George 
William Wilshere Bramwell was born in 1808, the 
oldest son of a London banker ; as quite a youth 
he spent a short time in his father’s counting-house, 
where he gained a knowledge of the practice and 
principles of commerce which stood him in good 
stead in after years. His career at the bar was a 
highly prosperous and distinguished one. He was 
raised to the bench in 1856 as a Baron of the Ex- 
chequer, ten years later became a Lord Justice of 
Appeal, and shortly after his retirement in 1881, 
on completing a quarter of a céntury’s judicial 
service, he was created a Law Lord, and since 
then has taken an active and prominent part in 
the deliberation of our Supreme Court of Appeal, 
the House of Lords. Lord Bramwell was one of 
the last survivors of the great lawyers whose careers 
united the old and the modern law of England. 
When at the bar some of the more famous men 
before whom ke practised were Lord Justice Den- 
man and Lord Justice Campbell, Barons Parke and 
Alderson, and Mr. Justice Patteson; he took a 
notable part in the labors of the Common Law 
Procedure Commission of 1852, and in the great 
Judicature Commission of an after year. The de- 
ceased was one of the greatest masters of the 
Common Law who has sat on the English bench. 
He was far more than a mere lawyer, however ; he 
was perfectly versed in affairs, and possessed a 
character of unusual force and originality, which 
showed itself in the racy humor with which he en- 
livened legal proceedings. Lord Bramwell passed 
away in the fulness of years. Not so Sir Charles 
Parker Butt, President of the Probate, Divorce, 
and Admiralty Division of the High Court of Jus- 
tice ; he has died at the age, early for a judge, of 
sixty-two. Sir Charles Butt commenced his forensic 
career at the consular bar of Constantinople ; and 
when he started practice in England, he naturally 
came to the front in mercantile and admiralty 
matters. On the bench as a divorce judge, he 
tried some of the most celebrated divorce suits 
within recent years, among others, Langworthy v. 
Langworthy, the first Dilke case, the Colin Camp- 
bell case, and the Scott and Sebright nullity suit ; 





he became President of his division when his pre- 
decessor, Sir James Hannen, at the termination of 
the Parnell Commission, was made a law Lord. 
Sir Charles Butt was an admirable judge, with im- 
mense natural quickness, and experience in the 
class of causes which came before him ; he suffered 
from ill health for a long time before his end, 


courageously discharging his judicial duties on 


many occasions with the utmost patience and _for- 
bearance while enduring severe physical pain. Sir 
Francis Jenne, the junior judge of the Probate 


| Divorce and Admiralty Division, has been pro- 


moted to the Presidency ; and the vacant appoint- 
ment has been conferred on Mr. Gorell Barnes, a 
comparatively young man. He is only forty-three, 
and therefore finds himself a judge at an unusually 
early age. The appointment has given great satis- 
faction, as the new judge has practically been the 
leader of the Admiralty Court, where he exhibited 
very conspicuous legal qualities, and aptitudes 
which augur well for the successful discharge of 
his new duties. 

The Westminster Debating Society has just held 
its Annual Dinner. The Committee were fortunate 
in securing Mr. Frank Lockwood, Q. C. M. P., an 
old member, as guest of the evening. Mr. Lock- 
wood is not only the wittiest man at the bar, but 
he enjoys the reputation of being one of the very 
first after-dinner speakers in London. Mr. Lock- 
wood’s speech on the occasion was well worthy of 
his reputation, and gave great pleasure to the 
members of the Society and their guests ; it con- 
tained an amusing comparison of the position of 
debating societies nowadays with that which they 
occupied in the days of Mr. Pitt. The speaker 
referred to an Act of George III. in 1795, and 
which actually remained on the statute-book 
till 1869, when it was repealed by the Newspapers, 
Printers, and Reading-Rooms Repeal Act. The 
act in question purported to be for the more effec- 
tually preventing seditious meetings and assem- 
blies ; it forbade any meeting being held, of any 
description of persons, exceeding the number of 
fifty, for the purpose of deliberating upon any 
grievance in Church or State unless due notice 
had been given, signed by seven householders and 
publicly advertised. The seven householders were 
required to give notice of the meeting to the clerk 
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of the peace, and a copy to three justices of the 
peace. If at any meeting assembled without these 
preliminaries, and ordered by a justice of the peace 
to disperse, twelve of those present refused to dis- 
perse within an hour, their offence was to be ad- 
judged felony without benefit of clergy, and the 
offenders therein to be adjudged felons and suffer 
death as in the case of felons, without benefit of 
clergy. This measure, which to our ears sounds 
rather barbarous, was aimed at meetings and de- 
bates in London and Westminster, and must have 
made the debater’s lot of those days by no means 


a happy one. 
As usual, the profession was well represented at 





the Derby. Mr. Justice Hawkins, true to his love 
of the race-course, put in an appearance ; among 
other eminent legal spectators were Sir Charles 
Russell and Sir Edward Clarke. There is a rumor 
that the judges are going to recommend a perma- 
nent curtailment of the long vacation by a fort- 
night. The courts at present rise on the 12th of 
August and resume on the 24th of October, so 
that there is some room for an abridgment of the 
legal holiday. The change would not sensibly 
interfere with any one’s convenience, as most 
practitioners return to their chambers early in 
October. 


* * 
* 
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THE GREEN BAG. 


ble following god story comes from a Colo- 
rado subscriber : — 


When R——, New Mexico, was in its infancy, and 
the writer had just hung out his shingle as “ Attorney- 
at-Law,” the following pathetic incident took place. 

You know that every small town has its leading 
citizen and most prominent man, who takes the lead 
in all matters of progress ; and our burgh was no ex- 
ception to the general rule. The leader of our soci- 
ety was a Kansasite who had emigrated from that 
State wheu the mortgage on his homestead had 
fallen due, and had taken up his abode in our boom- 
ing town when it was the terminus of the Santa Fé. 
We will call him Deacon X. 

One day an alleged murder occurred in town, and 
a Mexican, Juan Labata, was accused of the same. 
About an hour after the accusation, Juan was being 
gently swayed by the mountain breezes at one end of 
a rope, which the other was securely attached to the 
arm of a telegraph-pole. Always first in every en- 
terprise for the good of the community, Deacon X. 
was the leade: in this little soirée, and the neatness 
with which he sustained his position greatly increased 
our admiration and respect for him. 

But a most unfortunate event happened; the next 
day it was discovered beyond any reasonable doubt 
that Juan was n’t the man at all, and was innocent of 
the crime 

This was not only embarrassing, but Deacon X. 
was liable to lose his reputation and prestige. Be- 
ing chairman of our school board, the deacon of our 
church, and a conscientious man, he naturally felt 
very badly. Something had to be done; and the 
Deacon did it. He called a meeting of the citizens 
in the school-house, and was elected to the chair. 
After a pathetic speech, setting forth the particulars 
of the unfortunate mistake, he submitted the follow- 
ing resolutions: — 
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‘““Whereas it has pleased Almighty God to remove 
from our midst our late beloved brother Juan Labata; 
and whereas we poor weaklings cannot understand His 
mysterious movings, but meekly bow to His will; and 
whereas we regret that the said Providence did not dis- 
close the truth of this affair a little sooner, and thus save 
unnecessary pain and trouble; and whereas it can’t be 
helped now: Therefore be it resolved, by the citizens of 
R—— in mass meeting assembled, that our sympathy and 
condolence be, and hereby is, extended to the stricken 
widow of the departed Juan, and that we erect a suitable 
but not costly headstone over the resting-place of our 
former fellow-citizen, with appropriate inscription thereon; 
and be it further resolved, that a copy of these resolutions 
be properly engrossed by our worthy chairman, — for which 
he is to receive the sum of two dollars, to be paid out of 
the headstone fund,— and presented to the grief-bowed 
widow.” 


The resolutions went through with a whoop, and 
the Deacon’s reputation was saved. 


LEGAL ANTIQUITIES. 


Amonc the ancient and barbarous nations, 
whether a man was slain by accident or not, the 
wisest course that occurred to them was to let the 
nearest relative of the dead man have his will, 
and kill or assassinate the slayer, and often the 
slayer’s relatives also, without mercy or compunc- 
tion, or the formality of a trial, or even an hour’s 
breathing-time. It was at a later period gen- 
erally deemed but fair that the doomed man should 
have one chance for his life; and hence, if by 
superior speed or skill he could outrun the avenger 
for a certain distance, and reach a city of refuge 
or sanctuary, then he was not to be murdered, but 
to be let alone, at least for a time, till he banished 
himself in due course from the country. The prac- 
tice of a blood-avenger seems traditionary in every 
ancient society. 
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FACETIZ. 


Leo To tsro1, the Russian novelist, who has ideas 
of his own as to the right of the community to 
punish its offending members, saw the other day 
a policeman take an individual into custody. He 
at once walked up to the constable and said, — 

“Can you read?” 

“ Certainly, sir.” 

“ Have you read the Scriptures?” 

“Yes, sir.” 

“Then you forget that they command us to love 
our neighbors as ourselves.” 

The minion of the law, quite taken aback, stared 
at the Count; then, after a moment’s reflection, 
made answer, — 

“ And pray, can you read?” 

* Yes.” 

“ Have you read the police regulations?” 

“No.” 

“ Then read them.” 


In a law case, in which a question of identity 
was being discussed, the cross-examining advocate 
said to the witness, “ And you would not be able 
to tell him from Adam?” 

“ You have not yet asked the witness, Mr. X.,” 
interrupted the judge, speaking in a studiously de- 
liberate manner, “ whether he is acquainted with 
the personal appearance of the personage whose 
name you have just mentioned. ‘There must be 
order in your questions.” 


RECENTLY a Northern Recorder who is noted 
for the length and solemnity of his exhortations 
was addressing an old Irishwoman who had been 
convicted, not for the first time, of some trifling 
offence. His honor had gone on for half an hour 
or so, when suddenly the prisoner flopped on the 
floor of the dock. As the warder was trying to 
get her on her feet again, she made a remark in a 
very bitter and discontented tone. The Recorder, 








not catching the drift of it, asked the warder in his | 


most impressive manner, — 
“‘ Warder, what does the prisoner say?” 
“She says, your honor,” replied the warder, 


with evident sympathy, “that she can stand penal | 


servitude, but she’s d——d if she stand this.” — 
London Truth. 


WHEN one talks of hereditaments, misprisions, and 


indentures, 

Of chattels and of mortgages, of choses and deben- 
tures, 

Of assumpsit, debt, and covenant, of trespass and 
attainders, 

Of writs of habeas corpus, of reversions and remain- 
ders, 

Of attaching and conveyancing, of signing and en- 
dorsing, 


Of femes, both sole and covert, separating and di- 
vorcing, 

Of words of twenty letters, which you ’d think would 
break his jaw, 

You will then know that the fellow is just begun to 
study law. — Zz/e. 


Legal Object Lessons. —I. 

















A SHERIFF’S SALE. 


THERE was for many years a clerk of one of the 
Minnesota courts, a German of fine education, 
who was very punctilious in the observation of the 
details of his office, and who maintained all the 
dignities which he thought should characterize 
judicial proceedings. It is said that during the 
progress of a trial a witness came up to be sworn, 
and that this clerk started to read the oath to him 
in slow and solemn voice, as was his custom, when 
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he noticed that the witness had not removed his | 
| accusers. 


hat. Pausing, he lowered his book, and said with 
much earnestness, ‘‘ Look here! ven you schwear 
before me und Gott, take off your hat.” 


NOTES. 


A FEATURE of the recent Detroit Bar Dinner 
was a quotation, placed at each plate, having some 
special reference to the legal profession. Among 
them were the following : — 


Who ever skulked behind the law’s delay, 
Unless some shrewd attorney showed the way, 
By his superior skill got the ascendant, 
And led astray the innocent defendant ? 

Butler. 


An over-speaking judge is no well-tuned cymbal.— 
Lord Bacon. 


The indiscriminate defence of right and wrong 
contracts the understanding, while it hardens the 
heart. — Junius. 


Whoso loves law, dies either mad or poor. — 
Middleton. 


A lawyer art thou? draw not nigh! 
Go, carry to some fitter place 
The keenness of that practised eye, 
The hardness of that sallow face. 
Wordsworth. 


With books and papers placed for show, 
Like nest-eggs, to make clients lay, 
And for their false opinions pay. 
Butler. 


Let not the counsel at the Bar chop with the 
judge.— Lord Bacon. 


Justice delayed is justice denied. — Gladstone. 


A witch will sail in a sieve, but a devil will not ven- 
ture aboard a lawyer’s conscience. — Congreve. 


If objection is made to the one-man power of the 
judge, what shall we say of the one-man power of 
the twelfth juror? — Alfred Russell. 


WHEN Numerius, governor of the Narbonnoise 
Gaul, was impeached for plunder of his province, 
he defended himself, and denied the charge, and 





explained it away so skilfully that he baffled his 
A famous lawyer thereupon exclaimed, 
“Czesar, who will ever be found guilty, if it is 
sufficient for a man to deny the charge?” To 
which Julian retorted, “ But who will appear inno- 
cent, if a bare accusation is sufficient ?” 


THE Louisiana State election of 1872 resulted in 
two rival governments, — the Republican, headed 
by Kellogg, and the Democratic, by McEnery. 
The parish of Caddo had two sheriffs and two 
clerks. The Democrats got possession of the 
offices, records, etc., and the Republicans, hold- 
ing commissions from Governor Kellogg, brought 
suits to oust the intruders. The first suit brought 
to trial was F. v. P. for the office of sheriff. The 
district judge presiding was a Republican, and 
charged the jury that the commission presented 
by F. entitled him to the office. P. offered evi- 
dence showing that he received a majority of the 
votes cast at the election, and was commissioned 
by Governor McEnery. The jury retired to de- 
liberate. The foreman was Jno. J. H., a native 
of the Emerald Isle. Most of the jury was in 
favor of bringing in a verdict for the defend- 
ant, who had undoubtedly received a majority of 
the votes cast at the election. ‘“ Hold on,” said 
H., “let us consider the matter. The judge 
charged us to bring in a verdict according to the 
Jaw and the evidence. Well, the aw says that the 
plaintiff is entitled to the office, and the evidence 
says that the defendant was elected, and I don't 
see how we can bring in a verdict for either.” 
This was a poser, and the jury agreed to disagree. 
The jury returned into court, and announced that 
they could not agree. “Why can’t you agree in 
so plain a case?” said the irate judge. “ May it 
please your honor,” said the foreman, “ we can’t 
agree because the /aw and the evidence conflicts.” 
The jury was discharged. 

The foregoing actually occurred. 


One of the most widely disseminated of popular 
errors is that Dr. Guillotin invented the grim ma- 
chine which still bears his name. The real inventor 
of this sinister contrivance was Dr. Louis, a well- 
known medical man, and Permanent Secretary of 
the Parisian School of Medicine, or Académie de 
Médecine. On April 25, 1792, the guillotine was 
publicly used for the first time, and beheaded a 
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bandit named Pelissier. This was in the Place de 
Gréve, where some twenty years previously Da- 
miens had been tormented for days in precisely 
the same way as Ravaillac had been for the assas- 
sination of Henri IV. 

During four months after the execution the ma- 
chine which was eventually to achieve such sin- 
ister celebrity was disused. In August it was 
transferred to the Place du Carrousel, and a few 
weeks later it was alternately stationed in the Place 
de Gréve, the centre of what is now called the 
Place de la Concorde, and in the Place du Tréne. 
It was in the Place de la Concorde that Louis XVI., 
Marie Antoinette, Mademoiselle Elisabeth, and 
some eight thousand other victims fell beneath the 
identical blade which, by a curious irony of fate, 
is now to be seen in the Chamber of Horrors at 
Mademoiselle Tussaud’s. As it is impossible now 
to ascertain the exact number of the victims of 
the massacre of St. Bartholomew, so it is impos- 
sible to give a correct estimate of the number of 
persons who were put to death by the guillotine 
in France between Aug. 10, 1792, and the gth 
“Thermidor,” 1794; but it was certainly not un- 
der forty thousand. Lamartine and Thiers gave 
the number as under twenty thousand ; but they 
do not seem to have been acquainted with the 
evidence which has been discovered during the 
last few years of the facts of the “Comité du 
Salut Public” in the small towns and villages 
where roughly constructed guillotines were erected 
and performed their awful work with appalling 
regularity. 

Under the Empire and Restoration the guillo- 
tine was permanently stationed in the Place de 
Gréve, and executed annually between thirty and 
forty persons. During the reign of Louis Philippe 
the guillotine was transferred to the Barriére St. 
Jacques, and under the Second Empire to the 
Place de la Roquette, where it remains. During 
the Commune the old guillotine was burned by the 
people, and the present instrument is quite new. 
Sanson, who was the public executioner through- 
out the Reign of Terror, sold the original guillo- 
tine to Curtius for £1,000 ; and he in turn disposed 
of it for a larger sum to his niece, Mademoiselle 
Tussaud. Dr. Guillotin, who died in 1814, ener- 
getically but vainly protested against the use of 
his name in connection with this disagreeable sub- 
ject, — another evidence, if one were wanted, of 
the great difficulty there is of correcting a popular 








error. Needless to say that the legend that Dr. 
Guillotin was among the victims of his friend’s in- 
genious and merciful instrument of destruction is 
wholly apocryphal. He died at a good old age, 
and in his bed, surrounded by his children, who, 
however, obtained permission to change their 
name. — Zhe Saturday Review. 





fiecent Deaths. 


Pror. THEODORE W. Dwicut died on June 29 
at his home at Clinton, N. Y. He was born in 
Catskill, on the Hudson, N. Y., on July 18, 1822. 
His grandfather was Timothy Dwight, the seventh 
President of Yale College. Dr. Dwight himself 
was cousin to the Timothy Dwight who is now 
President of Yale. The Dwight family was a dis- 
tinguished one in colonial times. In Dr. Dwight’s 
early youth his father moved to Clinton, N. Y. 
Young Dwight entered the Sophomore Class at 
Hamilton College, and graduated with the highest 
honors at the age of eighteen. He studied law in the 
Yale College Law School in 1841 and 1842. From 
1842 to 1846 he was a tutor in Hamilton College, 
and from 1846 to 1858 held there the chair of 
law, history, civil polity, and political economy. 
In 1858 he was elected Professor of Municipal 
Law in Columbia College. On the organization 
of the Columbia College Law School he became 
its warden. In June, 1891, he resigned his active 
connection with the Columbia College Law School, 
but was made Professor Emeritus of Municipal 
Law. Professor Dwight was one of the hardest 
working and most valued members of the New 
York State Constitutional Convention of 1867. He 
served on the Judiciary Committee. He was Vice- 
President of the State Board of Public Charities in 
1873, President of the State Prison Association in 
1874, and an active member of the Committee of 
Seventy. He was appointed by Governor Dix a 
member of the Commission of Appeals in 1873. 
He was also an associate editor of the ‘‘ American 
Law Register.’”” He published many pamphlets 


and treatises on law, and edited Henry Sumner 
Maine’s * Ancient Law.” 

(An excellent portrait of Professor Dwight was 
published in the “ Green Bag,” April, 1889.) 
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REVIEWS. 


THE New EnGLanD MacazineE for June is fully 
up to the high standard of this popular periodical. 
Its most noteworthy articles are “ Art in Chicago,” 
by Lucy B. Monroe ; “The Government of Cit- 
ies,” by Moorfield Storey ; “ Work and Wages,” by 
Charles Edwin Markham ; “General Armstrong 
and the Hampton Institute,” by Edwin A. Start ; 
“The Ship Columbia and the Discovery of the 
Oregon,” by Edward G. Porter; “The Christian 
Endeavor Movement,” by Rey. Francis E. Clark, 
Amos R. Wells, and John Willis Baer ; “ Three 
Letters to ‘ Dorothy Q.,’”” by Henry Collins Walsh ; 
“The People in Church and State,” by Edward 
Everett Hale. 


THE contents of the ARENA for June embrace 
science, history, ethics, economics, politics, lite- 
rary criticism, education, psychic science, and 
fiction. Among the contributors are Prof. A. E. 
Dolbear, of Tufts University, Rev. Minot J. Sav- 
age, B. O. Flower, W. D. McCrackan, A. M., au- 
thor of “ The Rise of the Swiss Republic,’”’ Louise 
Chandler Moulton, Rabbi Solomon Schindler, Fred- 
erick Taylor, F. R.G.S., B. F. Underwood, and 
Hamlin Garland. 


THE June number of HaArRPER’s MAGAZINE is 
rich in illustrations, and in the extraordinary vari- 
ety of its contents. Its most striking literary fea- 
ture is the beginning of the series of papers on 
“ The Old English Dramatists,” by James Russell 
Lowell, — papers which will attract universal atten- 
tion as representing the maturest critical thought 
of their distinguished author upon a subject which 
was to him a life-long favorite. Another article 
which will elicit the especial interest of thoughtful 
readers is Dr. Charles Waldstein’s “ Funeral Ora- 
tions in Stone and Word,” suggested by the recent 
discovery of a remarkable bas-relief in the exca- 
vations on the Acropolis at Athens. This article 
is accompanied by several illustrations (including 
the frontispiece) from photographs. A minute and 
comprehensive description of “ The Austro-Hun- 
garian Army” is contributed by Baron von Kuhn, 
and appropriately illustrated by T. de Thulstrup. 
The popular series of Danube papers, “‘ From the 
Black Forest to the Black Sea,” is continued by 
F. D. Millet, who describes the voyage of himself 
and fellow-canoeists from Belgrade to the Bulga- 





rian frontier. The fiction of this number is con- 
tributed by Mary E. Wilkins, Wm. D. Howells, and 
Sarah Orne Jewett. 





THE principal contents of the June Century 
are “ Budapest: The Rise of a New Metropolis,” 
by Albert Shaw; “ The Nature and Elements of 
Poetry: IV. Melancholia,” by Edmund Clarence 
Stedman ; “ Mount St. Elias Revisited,’ by Israel 
C. Russel; “The Fight of the ‘ Armstrong’ Pri- 
vateer,” by James Jeffrey Roche ; “The Chosen 
Valley: II.,” by Mary Hallock Foote; “ Early 
Political Caricature in America,” by Joseph B. 
Bishop ; “ The Atlantic Steamship,” by Titus Mun- 
son Coan; “ The Chatelaine of La Trinité: I.,” 
by Henry B. Fuller; “ Christopher Columbus : 


| II. In Search of a Patron,” by Emilio Castelar ; 


“The Naulahka: VIII.,” by Rudyard Kipling and 
Wolcott Balestier ; “‘ Characteristics: VII.” by S. 
Weir Mitchell, M. D. 


THE complete novel in Lipprncott’s MAGAZINE 
for June, “ John Gray: a Kentucky Tale of the 
Olden Time,” is by James Lane Allen. Murat 
Halstead furnishes the “ Journalist Series” with a 
paper on his “ Early Editorial Experiences” that 
cannot fail to attract a re-awakening interest in the 
series. Hon. John James Ingalls contributes an 
article on the West, entitled ‘‘ Westward the Course 
of Empire takes its Way,” bearing the impress of 
the ex-Senator’s powerful style. The short stories 
of the number are by Maurice Thompson and 
Patience Stapleton. 


In variety of subject and popular treatment the 
contents of the June Cosmopo.iraNn furnish an 
attractive standard. The magazine is leading a 
movement for the solution of the problem of 
Aerial Navigation; and Hiram S. Maxim, the 
great inventor and foremost authority on the sub- 
ject, gives the result of some recent experiments 
under the title, “The Aeroplane.” The maga- 
zine opens with a charming Philadelphia story, by 
Janvier, with artistic illustrations from Wilson de 
Meza. Miss Hewitt, daughter of ex-Mayor Hewitt, 
gives some very sound advice regarding fashions 
and counterfeits in bric-a-brac. Other important 
articles in this number are “The Working of the 
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Labor Department,”’ by the Commissioner of La- 
bor Carroll D. Wright, and “ Fur Seals in Alaska.” 
Ahother sonnet of James Russell Lowell’s is pub- 
lished in this number, and a poem by Inigo Deane, 
with a full-page illustration from the pen of Will 
Low. 


THE June ScriBNeR presents a most delightful 
table of contents. There is one article, however, 
which appeals especially to every reader, and that 
is a wonderfully sympathetic account of “ The 
Drury Lane Boys’ Club,” London, by Mrs. Frances 
Hodgson Burnett, who has not contributed to any 
magazine for several years. . The remarkable thing 
about this club is that it originated in the mind of 
a poor boy himself, who felt the need for such an 
organization, and who called around him a hand- 
ful of similarly minded poor boys, who met for a 
time in his mother’s cellar, because, as he ex- 
pressed it, “if two or three of us stopped a bit to 
talk on the street, the policeman came and told us 
to move on.” By the aid of a young man and 
woman, this club had grown to be more prosper- 
ous, though when it came to Mrs. Burnett’s atten- 
tion it was still in very modest quarters. In memory 
of her own son Lionel, who died not long ago, she 
recently presented a reading-room to the club. 


THE June ATLANTIC opens with a noteworthy 
article on “The Education of the Negro,” by Dr. 
William T. Harris, Commissioner of Education, 
which is enriched with comments by eminent 
Southern gentlemen. There is another instalment 
of the ‘‘ Emerson-Thoreau Correspondence,” writ- 
ten at the time Mr. Emerson was in Europe, and 
abounding in passages delightfully characteristic of 
both writers. Agrippina, a fortunate and aristo- 
cratic cat, is the subject of a charming and very 
bright essay, by Agnes Repplier. Janet Ross con- 
tributes a very interesting paper of reminiscences 
of her grandfather, John Austin, one of the great- 
est English writers on jurisprudence, and an asso- 
ciate of Mill, Brougham, etc. The other contents 
are full of interest, and in every way up to the 
ATLANTIC standard. 


In the PoxiricaL SCIENCE QUARTERLY for June 
Prof. John Bassett Moore continues his study of 
* Asylum in Consulates and Vessels,” bringing it 





down to the late affair in Chili. John Hawks 
Noble presents a concise summary of “The Immi- 
gration Question” as it stands at present. Robert 
Brown, Jr., gives the salient points in the history 
of “Tithes in England and Wales.” Prof. Ugo 
Rabbeno of Bologna, Italy, expounds and criti- 
cises “The Landed System of Social Economy,” 
as contained in the works of his fellow-country- 
man, Achille Loria. Ernest W. Clement discusses 
“ Local Self-Government in Japan ;” and Prof. A. 
B. Hart, of Harvard, writes on “The Exercise of 
the Suffrage.” 


BOOK NOTICES. 


A TREATISE ON THE Law OF DaMaGEs By Cor- 
PORATIONS, including Cases Damnum absque 
Injuria. By Grorce E. Harris, of the Wash- 
ington (D. C.) Bar. The Lawyers’ Co-Operative 
Publishing Co., Rochester, N. Y. 2 vols. Law 
sheep, $11.00 net. 


In this work Mr. Harris gives us much more than 
the title would seem to demand, — the treatise in fact 
covering pretty well the whole subject of damages 
for injuries. This, perhaps, was unavoidable, as the 
liabilities of corporations and individuals are in the 
main the same; and it would exercise the ingenuity 
of a Philadelphia lawyer to draw the line between 
them in respect to damages. The book, however, 
will prove a useful and valuable one to the profes- 
sion. Mr. Harris has evidently done his work thor- 
oughly and conscientiously ; and the citations include 
all the important adjudications on the various topics 
discussed. The scope of the treatise is shown by 
the following titles of the chapters: Corporations, 
Definition, Nature, Municipal Liability, Eminent Do- 
main, Damages by Municipal Corporations, High- 
ways, Nuisance, lujuries by Railroad Corporations, 
Injuries resulting in Death, Injuries to Children, 
Master and Servant, Fellow-Servants, Passengers 
by Land and Water, Baggage, Common Carriers of 
Freight by Water, Common Carriers of Freight by 
Land, Common Carriers of Live Animals, Common 
Carriers over Connecting Lines, Express Companies. 
Telegraph Companies, Mining Corporations, Banks 
and Bankers. Gas-Light Companies. 


A TREATISE ON THE Law oF ConTRIBUTORY NEG- 
LIGENCE, OR NEGLIGENCE AS A DEFENCE. By 
CHARLES Fisk BEacH, Jr., of the New York Bar. 
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Second Edition. 


York, 1892. Law sheep, $6.00 net. 


The rapid growth of the law, and the vast number 
of new cases passed upon by our courts, cannot be 
better illustrated than by this second edition of Mr. 
Beach’s well-known work. Although but seven years 
have elapsed since the first edition was given to the 
public, and was then brought well down to the date 
of publication, the present volume has been in- 
creased in matter nearly fifty per cent, and nearly 
three thousand additional cases have been cited. In 
the preparation of the present edition the author has 
rewritten much of the text, and has reconstructed and 
increased the number of the chapters. Mr. Beach’s 
work is always done thoroughly and conscientiously, 
and the present volume will add to his already well- 
earned reputation as a legal writer. 


A TREATISE ON EQuity JURISPRUDENCE AS ADMIN- 
ISTERED IN THE UNITED SLATES OF AMERICA. 
Adapted for all the States, and to the Union 
of Legal and Equitable Remedies under the 
Reformed Procedure. By JoHN Norton Pon- 
EROY, LL.D. Second Edition by Carter Pitkin 
Pomeroy and John Norton Pomeroy, Jr., of the 
San Francisco Bar. Bancroft-Whitney Com- 
pany, San Francisco, 1892. 3 vols. Law 
sheep, $18.00 net. 


Upon the publication of the first edition of this 
work, in 1881, it was at once recognized as a stand- 
ard treatise upon the subject of Equity Jurisprudence, 
and it has ever since maintained its position. It is un- 
doubtedly the most complete and the best work which 
has been offered to the profession. The learned author 
died shortly after the first edition was published; but 
by a testamentary request he charged his sons, the 
present editors, with the task of preparing a second 
edition. That this work was confided to competent 
hands is evidenced by the care and discrimination 
which has been used in the preparation of the pres- 
ent treatise. The original text and arrangement of 
the first edition have not been disturbed; but the 
vast number of cases, involving matters within the 
scope of this work, which have been decided in 
the English and American courts during the past 
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ten years, have added greatly to the bulk and value | 
of the material of the treatise, and increased its size | 


fully twenty-five per cent. 


Numerous cross-refer- | 


ences have been introduced, adding materially to 


one’s convenience in the use of the book. In its 
present form Pomeroy’s “ Equity Jurisprudence ” 
will, for many years to come, continue to be recog- 
nized as a standard authority upon this important 
branch of the law. 


THE ANNUAL OF THE Law OF REAL PROPERTY. 
Being a complete Compendium of Real Estate 
Law, embracing all current case law, carefully 
selected, thoroughly annotated, and accurately 
epitomized ; comparative statutory construction 
of the laws of the several States, and exhaustive 
treatises upon the most important branches of 
the law of Real Property. Edited by TiLcu- 
MAN E. BALLARD and Emerson E. BALvarp. 
Vol. I. 1892. Ballard & Ballard, Crawfords- 
ville, Ind. 


The purpose and plan of this new Annual is to 
furnish a reliable medium which shall keep the pro- 
fession familiar with all the growth and change of 
the law of Real Property, affected by current legis- 
lative enactments and judicial opinions. The object 
is a good one; and if this first volume is to be taken 
as a fair sample of those that are to follow, the work 
will prove of much assistance and value to the work- 
ing lawyer. The cases appear to have been selected 
with good judgment, and the annotations carefully 
prepared. 


How To Get Goop Jupces. A study of the de- 
fects of the Judicial Systems of the States, with 
a plan for a Scientific Judicial System. By 
Joun A. Wricut. The S. Carson Company, 
San Francisco, Cal., 1892. Cloth, 75 c. 


While we cannot entirely agree with the author of 
this little monograph in his premises, we have found 
his work extremely interesting, and many of his ideas 
are worthy of careful consideration. The profession 
will heartily approve any effort to elevate the bench 
and bar; but we think Mr. Wright draws rather too 
dark a picture of the existing state of affairs. It is 
inevitable that there should be bad judges and ras- 
cally lawyers; still, on the whole, we believe that our 
American Judiciary and Bar are composed of able, 
conscientious, honest men. 


Lawyers’ REPporTS ANNOTATED. All current cases 
of general value and importance decided in the 
United States, State, and Territorial Courts, with 
full Annotation. By Ropert Desty, Editor. 
Books XIII. and XIV. Lawyers’ Co-Operative 
Publishing Co., Rochester, N. Y. Law sheep, 
$5.00 a volume. 


A well-selected collection of cases, admirably an- 
notated. These few words sum up the merits of this 
series of Reports, and ought to be sufficient to com- 
mend them to those of the profession not already 
familiar with them. 
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A TREATISE ON FEDERAL PRACTICE IN CIVIL 
+ CausEs, with special reference to Patent Cases 
and the Foreclosure of Railway Mortgages. By 
ROGER Foster, of the New York Bar. Second 
Edition. The Boston Book Company, Boston, 
1892. 2 vols. Law sheep, $12.00 net. 
The first edition of Mr. Foster's admirable treatise 


on practice in the United States Courts was pub- | 
lished in 1890. Ordinarily, the author and publisher | 


who should venture a second edition of any book in 
two years after its first publication would meet the 
execrations of the bar, and find their venture a dead 
failure. But in this instance Congress interfered to 
render a new edition essential. The passage of the 
Evarts Act, and the establishment of the United 
States Circuit Courts of Appeal, nullified and made 
obsolete all existing Federal practice books. If Mr. 
Foster wished to remain an authority upon the sub- 
ject, he had to revise his treatise; if his publishers 
were unwilling to see a rival book supersede theirs, 
they had to face the necessity of throwing away the 
balance of their first edition, and going to the ex- 
pense of an entirely new book. They met the neces- 
sity as promptly as possible; and the profession must 


| 
| 
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take their share in paying the cost of advanced legis- 
lation by casting aside their old editions and invest- 
ing in the new one. 

Nor will they much regret this sacrifice when they 
examine Mr. Foster’s second edition. He has not 
only revised and rewritten many of the former chap- 
ters, to adapt them to the new law, but he has taken 
occasion to add to and strengthen his treatise in 
other ways. We notice new chapters on Admiralty 
Practice, on the Court of Claims, and on Private 
Land Claims. The Appendix of Forms and Stat- 
utes is greatly enlarged. 

Use of the first edition has shown that Mr. Fos- 
ter’s book is in many respects the clearest and the 
most practical treatise on equity practice in exist- 
ence. Lawyers who own it certainly have no occa- 
sion to refer to Daniell or Smith, for the pith of 
those books, so far as they are now applicable to 
our American equity practice, has been absorbed 
by Foster. 

We can heartily concur in what Judge Dillon has 
said of Foster’s “Federal Practice,” that “it is 
comprehensive, methodical, and carefully prepared, 
and will prove an excellent guide to the Federal 
practitioner.” 
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